


How International Law Works



This page intentionally left blank 



How International

Law Works

A Rational Choice Theory

Andrew T. Guzman

1
2008



1
Oxford University Press, Inc., publishes works that further

Oxford University’s objective of excellence

in research, scholarship, and education.

Oxford New York

Auckland Cape Town Dar es Salaam Hong Kong Karachi

Kuala Lumpur Madrid Melbourne Mexico City Nairobi

New Delhi Shanghai Taipei Toronto

With offices in

Argentina Austria Brazil Chile Czech Republic France Greece

Guatemala Hungary Italy Japan Poland Portugal Singapore

South Korea Switzerland Thailand Turkey Ukraine Vietnam

Copyright # 2008 by Oxford University Press, Inc.

Published by Oxford University Press, Inc.

198 Madison Avenue, New York, NY 10016

www.oup.com

Oxford is a registered trademark of Oxford University Press

All rights reserved. No part of this publication may be reproduced,

stored in a retrieval system, or transmitted, in any form or by any means,

electronic, mechanical, photocopying, recording, or otherwise,

without the prior permission of Oxford University Press.

Library of Congress Cataloging-in-Publication Data

Guzman, Andrew T.

How international law works : a rational choice theory

/ Andrew T. Guzman.

p. cm.

Includes bibliographical references and index.

ISBN 978-0-19-530556-2

1. International law. I. Title.

KZ3410.G89 2008 341—dc22 2007016343

9 8 7 6 5 4 3 2 1

Printed in the United States of America

on acid-free paper

www.oup.com


To Mom and Papa,

Who taught me to question

and showed me the world.



This page intentionally left blank 



Contents

Preface ix

Chapter 1 Introduction 3

International Law at Work 3

Methodology 15

Compliance and Effectiveness in International Law 22

The Scope of the Book 23

Chapter 2 A General Theory of International Law 25

Games States Play 25

The Three Rs of Compliance 33

International Tribunals and State Responsibility 49

Payoffs and Strategies over Time 55

Modulating the Level of Commitment 58

Coercion and International Agreements 60

Multilateral Cooperation 63

Chapter 3 Reputation 71

How Reputation Is Gained and Lost 73

Managing Reputation over Time 86

The Role of Information 91

The Compartmentalizing of Reputation 100

Limits and Caveats 111

Chapter 4 International Agreements 119

Why Do States Make Agreements? 120

Matters of Form 130

The Interaction of Form and Substance 154

The Scope of Agreements 161



Membership in International Agreements 170

Conclusion 180

Chapter 5 Customary International Law 183

The Traditional Definition of CIL 184

Rational Choice Critics 188

Compliance and CIL 190

Opinio Juris 194

State Practice 201

An Example of CIL: Pacta Sunt Servanda 204

CIL and Other International Law 206

Chapter 6 Understanding International Law 211

Notes 219

Bibliography 237

Index 248

viii Contents



Preface

W
hen teaching international law, one is confronted with foun-

dational questions from the very start of the course. Does in-

ternational law affect state behavior, and if so, how does it do so? Why

would states pay any attention to international law in the absence of

coercive enforcement mechanisms? What do we mean when we say

international law is ‘‘binding,’’ given that states can almost always

choose to violate it? Every instructor of the subject must find a way to

respond to these questions, if only so that the class can get on with the

business of learning the rules of international law.

But no matter how these questions are addressed, there is no es-

caping their importance. Those of us who study international law

tend to believe that it affects state conduct and that it can usefully

be deployed to address serious problems among nations. But if we

venture outside the comfortable community of international legal

scholars, that belief is challenged. And rightfully so. Whatever the

strengths of international law, it remains almost entirely without

coercive enforcement—the primary tool used to generate compliance in

domestic systems. Those of us who believe in international law, then,

need to offer a persuasive explanation of why and when it works. This

book seeks to do just that.

I am certainly not the first to take up this challenge, and many of

those who have done so before me have informed my thinking. What

this book seeks to contribute is a comprehensive and theoretically

sound account of international law from a rational choice perspective. It

seeks to explain how international law is able to constrain states, even

when those states are selfish and have no intrinsic preference for

compliance with the requirements of international law. Building this



theory sheds light on a range of international law issues. The theory ex-

plains why the arguments advanced by skeptics of international law are

insufficient to reach the conclusion that international law is impotent,

and why many traditional views of international law need to be adapted

to account for what the theory teaches us.

Academic debts last a lifetime and can never be properly repaid, and

I certainly have my share. My earliest efforts at legal scholarship took

place under the guidance of Lucian Bebchuk, who provided flawless

advice and counsel and who invested in my intellectual development

despite the fact that my substantive interests diverged from his. Many

other mentors also guided me through the early stages of my career, and

helped me find my way as an international law scholar. These include

Louis Kaplow, Steven Shavell, Anne-Marie Slaughter, ElizabethWarren,

David Wilkins, and Joseph Weiler.

The list of people who have contributed to the book by reading early

drafts, discussing ideas, and providing feedback is long, reflecting the

enormous amount of intellectual support I have received from collea-

gues. Among those to whom I have a debt of gratitude are Ken Abbott,

Jose Alvarez, Jeff Atik, Dan Bodansky, Margaret Boittin, Richard Bux-

baum, David Caron, Howard Chang, Stephen Choi, Allison Danner,

Miguel de Figueiredo, Dan Farber, Allen Ferrell, Jesse Fried, Jack

Goldsmith, Ryan Goodman, Joanne Gowa, Laurence Helfer, Robert

Keohane, Benedict Kingsbury, Christopher Kutz, Gillian Lester, Margo

Meyer, Erin Murphy, Jide Nzelibe, Anne Joseph O’Connell, Eric Posner,

Kal Raustiala, Giesela Ruhr, Anne Sartori, Paul Schwartz, Beth Sim-

mons, David Sklansky, Anne-Marie Slaughter, Michael Stein, Richard

Steinberg, Paul Stephan, Edward Swaine, Alan Sykes, Eric Talley, Anne

van Aarken, Erik Voeten, Joseph Weiler, John Yoo, and Frank Zimring.

I have used drafts of the book to teach the theory of international law

both at my own Berkeley Law School and at the University of Hamburg.

Students at both institutions helped me to refine my ideas and pre-

sentation and provided invaluable feedback.

I received outstanding research assistance from Leah Granger, Rae-

chel Groom, and Michelle Mersey. Jennifer Zahgkuni provided un-

wavering assistance. I owe particular thanks to Timothy Meyer, whose

research and critical comments were indispensable throughout and

whose tireless work greatly improved the book. I also thank Dedi

Feldman and David McBride, my editors at Oxford University Press, for

their encouragement and guidance throughout the publication process.

x Preface



Finally, and above all, nothing I do would be possible without the

love and support of my wife, Jeannie Sears, and our children, Nicholas

and Daniel Guzman. Whatever else international law achieves, I hope it

helps my generation give my children’s a more peaceful and prosperous

world.
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1

Introduction

International Law at Work

I
n June 1993, Jose ErnestoMedellin participated in the rape andmurder

of two girls in Houston, Texas. He was subsequently arrested by the

Texas police, and informed them that he was aMexican national. He was

convicted of murder in September 1994 and sentenced to death in Oc-

tober of the same year. Medellin appealed to the Texas Court of Crimi-

nal Appeals, which affirmed both the conviction and the sentence.

In April 1997, Mexican consular officials learned of Medellin’s sit-

uation. A few weeks later, Medellin filed a state habeas corpus petition in

which he raised, for the first time, the claim that he had been denied his

rights under the Vienna Convention on Consular Relations (VCCR), an

international treaty to which the United States and Mexico are both

parties. Under this treaty law enforcement authorities are required to

inform foreign nationals, upon their arrest, of their right to contact their

consulate and have their consular officials notified of the arrest.1 At the

time of his arrest, Medellin was not informed of these rights.

Medellin’s state habeas petition was denied, and that was followed

by similar failures in his appeal of this state habeas petition, his federal

habeas petition, and his appeal of that federal ruling.2

While these domestic legal proceedings were moving forward,

Mexico pursued the issue at the international level by filing a case against

the United States at the International Court of Justice (ICJ). Mexico

alleged violations of the VCCR in the Medellin case and in the cases

of 53 other Mexican nationals sentenced to death in the United States.

Jurisdiction was based on article 1 of the Optional Protocol of the

VCCR, to which both Mexico and the United States were parties, which
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provides that disputes related to the VCCR are within the jurisdiction

of the ICJ.

The ICJ issued its decision, in what is known as the Avena case, on

March 31, 2004.3 It ruled that the United States had violated its obli-

gations under the VCCR, and ordered the United States to provide the

affected individuals with a review of their convictions and sentences

‘‘with a view to ascertaining whether in each case the violation of Article

36 . . . caused actual prejudice.’’

On the basis of the Avena decision, Medellin renewed his federal

habeas petition, but was again denied by the Fifth Circuit. In December

2004, the United States Supreme Court granted certiorari on the ques-

tion of whether the United States must follow the ICJ ruling.4

At this point in the proceedings, President Bush had several op-

tions, including the option of simply waiting for the Supreme Court to

rule on the relevance of the ICJ decision to federal and state courts

in the United States. By doing nothing, Bush could hope that the Su-

preme Court would deny Medellin and others the relief ordered by the

ICJ. Indeed, in 2006 the Supreme Court delivered just such an opinion

in a different VCCR case known as the Sanchez-Llamas case;5 the Court

ruled that ICJ decisions are ‘‘entitled only to . . . respectful consideration’’

and are not themselves binding on U.S. courts.6 Had such a ruling

emerged from the Supreme Court in Medellin’s case, there would have

been no need under domestic law for the president to insert himself into

the issue at all. Even if the Supreme Court had ordered the state courts

to take some action in response to Avena, the president could have

remained comfortably above the fray.

Rather than wait, however, President Bush acted. On February 28,

2005, he issued amemorandum stating: ‘‘pursuant to the powers vested in

me as President by the Constitution and laws of the United States of

America . . . the United States will discharge its international obligations

under the [Avena] decision . . . by having State courts give effect to the

decision.’’ In other words, the president was ordering the states to follow

the instructions of the ICJ. By issuing this order, President Bush generated

a conflict between his administration and the governments and court

systems of several of the states and exposed himself to the accusation that

he was doing violence to the federalist structure of the United States.

As of this writing, the president has lost this battle with the states

and has done so in ways he surely would have liked to avoid. Four judges

from the Texas Court of Criminal Appeals concluded, for example, that
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‘‘the president has exceeded his constitutional authority by intruding

into the independent powers of the judiciary.’’7 A New York Times

headline stated: ‘‘Texas Court Ruling Rebuffs Bush.’’8 The ABA Journal, a

publication of the American Bar Association, featured the headline

‘‘Texas Court Tells Bush to Back Off.’’9 The United States Supreme Court

granted certiorari and will hear the case in late 2007, and so it is con-

ceivable that the president’s memorandum will ultimately be viewed as

bindingonthe states.10Even this result,however, deliversnorealbenefit to

President Bush, and the alternative of a defeat is surely politically costly,

as is the entire conflict between the president and the states.

Looking only to the domestic side of things, then, one wonders why

the president injected himself into this case where he had a lot to lose

and so little to gain. Looking to the international level for answers fails

to reveal any obvious pressure on the United States to follow the Avena

ruling. The ICJ has no ability to enforce its ruling on the United States,

and there were no credible threats of sanctions by any states. One might

think that perhaps the president or the United States wanted to support

the ICJ as an institution or uphold the integrity of the VCCR, or that it

hoped to preserve its ability to use the ICJ in future cases to protect the

rights of American nationals arrested abroad. All of these possible ex-

planations are ruled out, however, by the fact that on March 7, 2005—

one week after the executive memorandum instructing states to give

effect to the Avena decision—the United States announced its with-

drawal from the VCCR’s Optional Protocol, depriving the ICJ of ju-

risdiction over future disputes.

Why would the United States (through the president) do this? Why

would the country respond to a ruling of the ICJ, even as it was denying

that institution authority over future disputes? How does international

law work?

One answer to these questions is that the ruling in the Avena case

generated an international legal obligation for the United States. This

explanation, however, raises a deeper question: why would a ‘‘legal ob-

ligation’’ for which there are no obvious enforcement mechanisms affect

the behavior of the world’s most powerful country? Why did the pres-

ident and the United States not choose to simply ignore the ICJ deci-

sion? How could the mere fact that the United States has an obligation

under international law—without more—make it do anything it does

not want to do, including engage in an internal constitutional struggle

between the different levels of government?
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TheMedellin case is not, of course, the only example one can find in

which international legal rules affect state behavior. The judicial organs

of the World Trade Organization (WTO) have decided many cases,

and one could assemble a long list of disputes in which those decisions

led to either compliance by a losing defendant or acquiescence by a losing

complainant (Wilson 2007). For example, in 2003 the United States re-

moved its safeguard measures on steel following a loss before theWTO’s

Appellate Body;11 and in 2005Mexico reformed its telecommunications

regulations so as to come into compliance with the decision of a WTO

panel.12 Similar examples of changed behavior to come into compliance

with international law are visible in other areas. A 1996 decision of the

ICJ resolved a longstanding border dispute between Namibia and

Botswana in favor of Botswana. Namibia accepted the judgment, bring-

ing the dispute to an end.13 On January 12, 2000, the British government

bowed to two 1999 rulings from the European Court of Human Rights

(ECHR) requiring that openly gay individuals be permitted to serve in

the armed forces.14 Speaking before the House of Commons, Britain’s

defense secretary, Geoffrey Hoone explained the British government’s

decision: ‘‘The . . . ruling makes very clear that the existing policy in re-

lation to homosexuality must change.’’15 The ECHR also issues mone-

tary judgments under article 41 of the European Convention on Human

Rights that are routinely paid by states (Scott and Stephan 2006).

State efforts to come into compliance with international law are not

limited to the way they react to judicial decisions. There are many

instances in which states have made changes to domestic legislation in

response to the demands of international agreements. For example, in

response to the 1972 Biological Weapons Convention requiring signa-

tories to ensure that the treaty’s fundamental prohibitions are en-

forceable under domestic law, Britain adopted the Biological Weapons

Act in 1974.16 Following negotiation of the North American Free Trade

Agreement (NAFTA), the United States, Canada, and Mexico each

made a host of changes to relevant laws. To list just one such change, the

United States altered the immigration rules for professionals from

Canada and Mexico.17 The Mine Ban Treaty of 1997 requires states to

‘‘take all appropriate legal, administrative and other measures, includ-

ing the imposition of penal sanctions, to prevent and suppress any

activity prohibited’’ by the treaty.18 As of 2004, 36 countries had enacted

domestic legislation to comply with the treaty, and 23 countries were in
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the process of adopting legislation.19 In 1994, the United States passed

the Foreign Relations Authorization Act;20 section 506 of which includes

implementing legislation for the Convention against Torture and Other

Cruel, Inhuman or Degrading Treatment or Punishment.21 This legis-

lation amends title 18 of the United States Code to establish criminal

penalties for persons committing or attempting to commit torture

outside the United States. The Chemical Weapons Convention Imple-

mentation Act requires that the U.S. government (through the State

Department) seek the issuance of a search warrant in response to a de-

mand from the Organization for the Prohibition of Chemical Weapons

to engage in a challenge inspection of a public or private facility.22 The

Basel Accord on International Convergence of Capital Measurement

and Capital Standards, a soft law instrument that sets standards gov-

erning the capital-asset ratios maintained by central banks, was initially

signed by the G-10 countries and Luxembourg, but has subsequently

been implemented by more than 100 states.23

Of course, even implementation of domestic legislation does not

provide an absolute guarantee that a state will comply with its obliga-

tions. It can, after all, change the legislation at some future point. Nev-

ertheless, changes to domestic legislation in response to an international

agreement are powerful evidence that the agreement is exerting some

influence.

Further evidence of how international law affects state behavior can

be found by examining individual state decisions and drawing inferences

about whether those decisions are motivated by the relevant interna-

tional rules. It is widely accepted, for example, that the Helsinki Final

Act, a soft law agreement including the United States, Canada, a number

of European countries, and the Soviet Union, served to reduce ColdWar

tensions and solidify then-existing national boundaries. Following each

of the successfully completed rounds of negotiation at the WTO and its

predecessor, the General Agreement on Tariffs and Trade (GATT), states

complied with the obligations they had accepted by reducing their tariff

levels and making other changes to their domestic systems. Extradition

treaties routinely govern the handling of even very controversial cases. In

July 2006, for example, Britain concluded that GaryMcKinnon, a British

citizen accused of hacking into American military computers, should

be extradited to the United States. This was done despite concerns

about potential human rights violations should he be turned over to
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the United States and anger over the terms of the treaty itself. Countless

more examples of states entering into agreements and changing their

behavior as a result could be listed.

It comes as no surprise to most international lawyers that inter-

national law can affect states, though social scientists are sometimes

more skeptical. But whatever one’s perspective on international law, its

ability to alter state behavior raises the same critical question—how

does it do it? With rare exceptions, no coercive force will be applied to

get states to comply with international law. Indeed, in many instances

there is no explicit enforcement of any kind.

The puzzle of how international law gets sovereign states to alter

their behavior is what motivates this book.

It has long been an article of faith among international legal schol-

ars that international law affects state conduct, and a number of the

field’s most eminent scholars have written on the question (Chayes and

Chayes 1995; Franck 1995; Henkin 1979; Koh 1997). Though these con-

tributions shed considerable light on international law and help us to

understand the international legal system, they do not offer a satisfying

theory of how and when states comply with international law or when

international law is more or less likely to work.

Social scientists—most prominently political scientists—have used

a different set of methodological tools to examine international law.

This literature has produced a range of important insights into the

international legal system (Downs, Rocke, and Barsoom 1996; Keohane

1984; Krasner 1999; Lipson 1991; Mearsheimer 1995; Mercer 1996; Mor-

genthau 1973; Morrow 1994) but has not generally been focused on

international law as such and has not generated a comprehensive ac-

count of the field.

Finally, a number of scholars, working at the intersection of law and

social science (often falling under the heading ‘‘international law and

international relations’’) have studied the workings of the international

legal system (Abbott 1989; Brewster 2006; Dunoff and Trachtman 1999;

Ginsburg and McAdams 2004; Goldsmith and Posner 2005; Hathaway

2002; Raustiala 2005; Scott and Stephan 2006; Setear 1997; Slaughter

2004; Swaine 2002; Sykes 2004). This book fits most easily into this third

category, and like these other works, it borrows from both traditional

legal scholars and social scientists.

Despite the important contributions from the authors listed here

and many others, the field of international law remains largely without a
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comprehensive and coherent theory that seeks to explain how the sys-

tem works across its full spectrum. This book offers just such a theory.

The book explains how international law is able to affect state be-

havior despite a lack of coercive enforcement mechanisms. In contrast to

much of the existing literature, it seeks to explain the various sources of

international law within a single framework. Indeed, as the following

chapters make clear, agreements and practices that are normally not con-

sidered ‘‘law’’—soft law and norms—must be part of the discussion about

international law if we are to make any sense of how the international

legal system influences state behavior. More specifically, formal treaties,

soft law, customary international law, and international norms all operate

through the same basic set of mechanisms. The difference among these

sources of legal or quasi-legal rules is a matter of degree rather than of

kind. Formal treaties lie at one end of a spectrum of commitment, with

mere norms at the other end and customary international law and soft

law in between. The matter of legal form—treaty, soft law, custom—

however, is only one factor affecting the impact of international law.

States have myriad ways to increase or decrease the credibility of their

promises (e.g., dispute resolution, escape clauses, reservations, monitor-

ing, etc.) and these tools are also part of what must be understood.

The theory developed in this book explains how what I call the

‘‘Three Rs of Compliance’’—reputation, reciprocity, and retaliation—

allow international legal arrangements to bolster international coop-

eration. Because reputation, in contrast to reciprocity and retaliation, is

poorly understood and undertheorized, I develop a model of reputation

to explain how and when reputational concerns can provide states with

an incentive to comply with international legal rules.

Establishing a more theoretically satisfying approach to interna-

tional law yields immediate payoffs. With respect to treaties, the book

demonstrates (among other things) that both bilateral and multilat-

eral agreements have the potential to influence state behavior, how states

choose between hard and soft law instruments (and why it makes no

sense to treat these alternatives as conceptually distinct), how substan-

tive content and form interact within an international agreement, and

why agreements vary so widely in their scope and membership. With

respect to customary international law, I show that a rational choice

model of state behavior is fully consistent with customary legal rules

that affect the actions of states, and that such a model of custom-

ary international law requires a rethinking of some of the traditional
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doctrinal approaches to the subject, including the very definition of

customary international law and the role of state practice in its creation.

Specific doctrinal issues within customary international law, including

the doctrines of persistent and subsequent objectors, and the treatment

of new states, are recast in light of this model.

It is also worth noting some of the claims this book does not make.

It does not assert that international law is always respected or always

effective. Such a claim would be extremely difficult to make as a matter

of theory, and would fly in the face of what we observe. Nor does the

book make any strong empirical claims about international law. The

most a theoretical discussion such as this one can do is offer an expla-

nation of how international law can influence states. It cannot compare

the power of international law to the many other pressures a state faces

and, therefore, cannot come to any strong conclusions about how effec-

tive international law is in practice. Critics of international law might

charge that I have failed to disprove the claim that international law is

irrelevant. That is true, but it seems to me that this charge places the

burden of proof on the wrong side of the debate about international law.

The empirical evidence that we have—imperfect though it is—offers

good evidence that international law does, indeed, affect state behavior.

It takes a very powerful prior belief in the irrelevance of interna-

tional law to conclude that the burden of proof should be placed on those

who believe that international law matters. A number of commentators

have carried out case studies that provide examples of international law

at work. Mitchell (1994) studies the role of international law in the

context of oil pollution and concludes that international treaties are able,

under certain conditions, to elicit compliance from states. Haas (1990)

examines the causes of compliance with the Mediterranean Action Plan,

an environmental protection regime for the Mediterranean Sea, and

concludes that the existence of the regimemade statesmore supportive of

the underlying substantive standards. Roberts (1994) explores the role of

the laws of war in the first Persian Gulf War, concluding that they were

effective in constraining the activities of coalition troops. Tomz (2007)

looks at sovereign debt obligations and finds that even without a threat of

coercive sanctions, states have honored these legal commitments.

Case studies can, of course, be criticized because they do not rep-

resent a random sample of behaviors or because their conclusions rely

on subjective judgments by the author of the study. An alternative ap-

proach that does not suffer from these problems uses large data sets and
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econometric techniques. Studies of this sort have similarly found evi-

dence that international law matters. Simmons (2000b) shows that legal

obligations have an effect on state conduct in international monetary

law. Tomz, Goldstein, and Rivers (2005) demonstrate that the GATT led

to an increase in trade. Neumayer and Spess (2004) offer evidence that

bilateral investment treaties cause an increase in foreign direct invest-

ment between developed and developing countries. Morrow (2006)

finds evidence that international humanitarian law affects state conduct.

Leeds, Long, and Mitchell (2000) find that alliance obligations are hon-

ored at a much higher rate than earlier studies had indicated, suggesting

that alliance agreements constrain state behavior to a greater degree than

previously thought, while Leeds (2003) analyzes the conditions under

which compliance and violation occur. Though some of the foregoing

evidence is controversial (Rose 2004; Tobin and Rose-Ackerman 2004;

Von Stein 2005) there is a growing body of evidence that interna-

tional law can affect state conduct in some instances and under certain

circumstances.

The attitude of states and nonstate actors toward international law

also provides evidence that the institution is important. Virtually every

individual and state that participates in international dealings appears

to take international law seriously, suggesting that the institution of law

has some force. The case for international law is further supported by

the remarkable resources that are invested in the creation of interna-

tional rules and in discussion and debate about compliance with them.

If international law does not affect the behavior of states, why would

they invest so many resources to create international law, to evaluate

the legality of their own conduct, to persuade domestic and foreign

observers that their actions are consistent with international law, to

monitor the legality of foreign conduct, and to dispute the content of

international law? Wouldn’t they be better off spending time and

money on the many other problems they face?

Put simply, given that international law is an expensive proposition,

why do states participate? Why, for example, do states work so hard to

obtain a Security Council resolution authorizing the use of force? Why

has the United States argued so aggressively and for so long that there is

a customary international law requiring ‘‘prompt, adequate, and effec-

tive’’ compensation when foreign investment is expropriated? Why has

the United States government invested resources in multilateral environ-

mental agreements, whether to encourage their formation or to prevent
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U.S. participation?Why does the country maintain a large and expensive

cadre of lawyers in the State Department and elsewhere who spendmuch

of their time evaluating the legality of American and foreign conduct?

The answer, at least within a rational choice model, must be that

international law matters in some fashion. That is, states must experi-

ence some gain as a result of their engagement with the international

legal system, and that gain must be larger than what they invest. The

most obvious interpretation is that states get benefits from international

engagement in the form of reliable commitments from other states. If

that is correct, international law must be having an effect.

Though this is the most obvious inference, others are possible. It

may be, for example, that international engagement helps leaders with

their domestic constituencies without affecting the behavior of states.

This can only be true if the relevant domestic constituencies are per-

suaded that international commitments serve their interests even when

in fact these commitments have no effect on behavior. For example, if

human rights agreements fail to affect state behavior, they may be ex-

plained by the desire of the proponents of these agreements to persuade

their domestic constituents that they are working to improve human

rights internationally. There may be something to this explanation in

some instances, but it is difficult to believe that it can explain interna-

tional rule-making across the many different substantive areas in which

law is made or that it could be true for every state in the international

system.

Another possibility is that international law serves primarily to shape

preferences and express the views of states or other actors. Returning to

the human rights example, states may be prepared to invest in human

rights agreements as part of an effort to change the preferences and

priorities of other states or of other actors within states. Under this view,

the agreements do not have a direct impact on state behavior, but in-

stead influence conduct indirectly by encouraging the internalization of

certain norms.

The foregoing alternatives involve a relaxation of the rational choice

assumptions that are made throughout the book. To be persuasive, these

theories would have to be elaborated in a more comprehensive fashion

than we have seen to date. Needless to say, that is not the task of this

book, and so I put those theories to one side.

As far as I am aware, the only attempt to reconcile a view that in-

ternational law fails to affect state behavior with the observed enthusi-
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asm of states for creating and fighting over international law argues that

state activity in this area is a form of ‘‘cheap talk’’ (Goldsmith and Posner

2005). In essence, the claim is that states’ engagement with the inter-

national system (or with parts of the system) does almost nothing to

affect behavior but takes place anyway because it costs virtually nothing

and a failure to engage in the expected rhetorical dance will cause others

to think that you are noncooperative. One problem with this notion is

that there is little reason for states to avoid being seen as noncooperative

with respect to international law if international law does not help states

to achieve their goals. Another problem is that participating in the in-

ternational legal system is, in fact, quite expensive. To illustrate, many

poor states have quite limited staffing of their WTO missions when

compared to the practice of richer states. This difference in staffing—

which reflects one aspect of the cost of participating in the WTO

system—affects the ability of these states to participate and influence

WTO activities. For these states, it is simply too expensive to devote

additional resources to the WTO. Finally, if participation in the inter-

national legal system is meaningless chatter, there is no reason for states

to infer from the failure to engage in it that a state is noncooperative.24

All of the foregoing evidence suggests that international law affects

the behavior of states in at least some instances and that international

law has an important role to play in facilitating cooperation among

states. The theory developed here helps us to understand how inter-

national law can fulfill that role.

Beyond simply addressing skeptics of international law, this book

speaks to those, including traditional international law scholars, who

believe that the system affects states. The study of international law has

been (slowly) embracing a social scientific methodology since at least

1989 (Abbott 1989), and this book represents another step in that di-

rection. Starting with a set of rational choice assumptions, the book

seeks to develop a theory that can be used to understand how interna-

tional law works. At times, the conventional wisdom regarding inter-

national law cannot be reconciled with the theory that emerges. Rather

than attempting to defend that conventional wisdom, I have sought to

explore why it might be wrong and what alternative view, consistent

with the theory and what we observe in the world, should be adopted in

its place. At times, this has led me to disagree with the views of inter-

national law scholars, international relations scholars, practitioners of

international law, or all of these. It is my hope that the claims made in
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the book will stimulate discussion with all those interested in interna-

tional law.

Before turning to a discussion of methodological issues, it is worth

saying a brief word about the European Union. Sixty-five years ago,

Europe was embroiled inWorldWar II—the single deadliest conflict the

world has ever seen. Today, the European Union (EU) represents per-

haps the single greatest example of international cooperation on polit-

ical, social, and economic issues the world has ever witnessed. States that

had been bitter rivals for centuries joined in a political union featuring

the free movement of goods, persons, services, and capital. The evolu-

tion of Europe is a remarkable story of states cooperating in an anarchic

world. Ironically, the dramatic success of the EU makes it a problematic

model for cooperation among states, at least as discussed in this book.

Because European states successfully delegated authority to European

institutions such as the European Commission (EC), the Council of the

European Union, and the European Parliament, the consent of all EU

members is not required to establish rules governing their conduct. This

causes the EU to take on some characteristics we normally think of

as belonging to states, including its own laws, regulations, and courts.

Furthermore, the EU represents such a deep level of integration that

matters of compliance and defection take on a different character. State

decisions are informed by the fact that they are engaged in the grand

project of building Europe. To the extent a new Europe offers all states

significant benefits, there is a greater incentive to accept individual ar-

rangements that are costly.

These features of the EU—the presence of a Europe-level gov-

ernment and the increased incentive to be cooperative—make it a

problematic case for the analysis that follows. Lessons drawn from the

European experience—at least the recent experience—are unlikely to

have general applicability because of the unique features of Europe. On

the other hand, considering this extreme example of cooperation is

likely to raise important questions and offer clues about what makes

cooperation work. Ultimately, I have chosen to place less rather than

more focus on Europe. There is not enough room in the book for a

proper discussion of Europe within the context of the theory presented

here, and extensive use of European examples strikes me as having little

persuasive value when illustrating a general point about cooperation

among states. The decision to focus on cooperation outside Europe does

not imply that the theory has no applicability to the European context.
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International law has played an important role in Europe, and I believe

that the theory advanced herein helps us to explain that role. Because

Europe is the most advanced example of cooperation in international

law, it offers an interesting and important case study. It might, for

example, help us to understand whether (and under what conditions)

extensive cooperationmakes reputationmore valuable and allows for an

upward spiral of cooperation; or it might help us to understand the

reasons why states are sometimes willing to make important interna-

tional commitments that compromise national sovereignty. To explore

these questions properly, however, would take another book, and that

project is left for another day.

Methodology

E
ven the most casual observation of the international system dem-

onstrates that states do not always comply with their legal obliga-

tions. Any sensible theory of international law, then, must account for

and seek to explain both instances of compliance and of violation.25 For

example, the simple and oft-repeated claim that states must comply with

the law (pacta sunt servanda) is at times mistaken for a theory about how

lawworks. But it cannot be such a theory because it tells us nothing about

when compliance will come about and when it will not. It also, inci-

dentally, fails to explain why states will or should comply with the law.

Fundamental to understanding international law is a recognition

that it is just one of many factors that affect the incentives of states.

Because a state’s chosen course of action will depend on all relevant

factors (rather than only international law) the relevant legal rules can at

most put a finger on the scale in favor of compliance. International law

obviously cannot render all other issues irrelevant.

One way to explain cooperation among states, consistent with the

observation that international law operates at the margin, is to assume

that states have a preference for such cooperation or that they have

some other closely related preference that generates cooperation. For

example, one could assume that states somehow find it costly to violate

international law simply because of its status as law.

The most developed version of this approach comes from Chayes

and Chayes (1995), the founders of the ‘‘managerial school’’ of inter-

national law. They claim that a focus on matters of enforcement and
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sanctions in international law is misplaced. In their view, the primary

source of noncompliance with international law is ambiguity in agree-

ments and limits on state capacity to comply. It follows from this per-

spective that increasing compliance will come about through improved

information flow, greater clarity in rules, increased capacity, and the

like, rather than through enforcement efforts.

Critical to the Chayeses’ approach is the assumption that there

exists ‘‘a general propensity of states to comply with international ob-

ligations.’’26 Under this assumption, the resolution of problems of co-

operation becomes easier because the act of entering into an agreement,

by itself, alters the costs and benefits of state decisions. Specifically, it

imposes a cost on states that violate an agreement. By assuming an

underlying preference for compliance, then, the Chayeses’ approach can

turn at least some difficult problems of cooperation into relatively

simple ones.

Translated into the language used in this book, a propensity to

comply with international law converts some problems of cooperation

into easier to resolve problems of coordination. It seems clear, however,

that many of the most challenging problems in international relations

(human rights, environmental protection, use of force, and nuclear pro-

liferation, to name a few) cannot be transformed into simple coordi-

nation problems by the signing of a legal document. So, although the

managerial approach is a sensible frame through which to view a certain

class of cooperative problems, and although within that class of prob-

lems, that approach complements the discussion in this book, there

remain many other challenging cooperation problems with respect to

which the managerial approach is of limited use.

An additional problem with the managerial approach is that it does

not offer any underlying theory or explanation of why states prefer to

comply with international law. Nor does it help us to understand when

this preference for compliance will trump other concerns and when it

will not prevail. It is conceivable that such a theory could be developed.

There may be historical, behavioral, anthropological, or sociological

reasons why such a preference exists. I am not aware, however, of any

literature discussing the strength of state preferences for compliance,

the factors that enhance or diminish the preference, the source of the

preference, and so on.

In contrast to the Chayeses, I do not assume that states have a

preference for compliance with international law. In the place of this
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assumption, the book adopts a set of rational choice assumptions.

States are assumed to be rational, self-interested, and able to identify

and pursue their interests. Those interests are a function of state pref-

erences, which are assumed to be exogenous and fixed. States do not

concern themselves with the welfare of other states but instead seek to

maximize their own gains or payoffs. States, therefore, have no innate

preference for complying with international law, they are unaffected by

the ‘‘legitimacy’’ of a rule of law (Franck 1995), past consent to a rule is

insufficient to ensure compliance, and there is no assumption that

decision-makers have internalized a norm of compliance with inter-

national law (Koh 1997).

These assumptions have at least two things to recommend them.

First, they are standard assumptions among social scientists and many

international law scholars (examples in the latter category include Ab-

bott 1989; Brewster 2006; Dunoff and Trachtman 1999; Ginsburg and

McAdams 2004; Goldsmith and Posner 2005; Hathaway 2002; Scott and

Stephan 2006; Setear 1997; Swaine 2002), indicating that they are widely

viewed as useful, though obviously imperfect, approximations of reality.

Second, and more important, the assumptions are basically hostile to

cooperation. They imply that states will only cooperate when doing so

increases their own payoffs. Under these assumptions, it is relatively easy

to construct scenarios in which cooperation fails (as often happens in

the world). It is somewhat more difficult, however, to generate coop-

eration. Because the model is built on assumptions that make cooper-

ation difficult, we can have greater confidence when the results suggest

ways that cooperation can come about. If cooperation can be achieved in

this model, it can also be achieved in the same way under a wide range of

assumptions that are friendlier to cooperation.

Though this rational choice approach is conventional in economics

and international relations and gaining in popularity among legal

scholars, it is not without its critics. The difficulty with the criticisms is

not that they are incorrect or misguided, but rather that there is no

workable set of assumptions that can satisfy all relevant concerns. It is,

therefore, possible for reasonable people to disagree with respect to their

preferred set of assumptions. There should be no disagreement, how-

ever, with the fact that progress requires that some set of assumptions be

made, and that the rational choice assumptions used here offer a rea-

sonable starting point. That said, it is worthwhile to examine some of

the possible objections.
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Consider first the realist critique. The basic realist assumption of

international relations is that security is the core concern of states and

that they evaluate these concerns on a relative rather than absolute basis.

Thus, for example, if all countries would benefit in absolute terms from

a cooperative venture as a result of an increase in economic wealth,

those that stand to benefit the least will perceive themselves as having

lost relative to others and will, therefore, attempt to undermine coop-

eration. The implication is that meaningful cooperation is very difficult

to achieve and international law and international institutions are

generally unable to influence the behavior of states (Mearsheimer 1995;

Morgenthau 1973; Waltz 1979).

The merits and demerits of realism have provoked heated debates

within political science departments. Indeed, the disagreement between

realists and institutionalists is one of the central themes of international

relations scholarship, with institutionalists challenging realist assump-

tions as well as criticizing it on its own terms (Legro andMoravcsik 1999;

Milner 1998). Rehashing these issues and critiques here is not fruitful,

and this book makes no attempt to settle these decades-old debates.

I instead simply observe that, at the end of the day, I do not find the realist

assumption about the significance of relative gains to be appropriate in

many of the contexts in which international law exists. Efforts to pro-

mote international trade or environmental cooperation, for example,

are not closely tied to matters of power and security—the issues that

realists tend to focus on the most. Even in the security realm, the bipolar

standoff of the ColdWar has been replaced with a more multifaceted set

of interactions and conflicts that make simple calculations of relative

payoffs less relevant.With many relevant players, even a realist approach

does not rule out the possibility of bilateral cooperation. If two (or a few)

states come together to cooperate in some way, it may be that they both

benefit, even under the relative gains approach of realism. This is so

because a state must be concerned with its position relative to all other

states and not only those with which it interacts in a particular agree-

ment. If states A and B both enjoy absolute gains as a result of their

cooperation, and if those gains are not enjoyed by countries C and D,

which are outside the agreement, then A and B may well find it in their

interest to cooperate, even under realist assumptions.

Other approaches to state behavior are more complementary to the

institutionalist approach taken in this book. Liberalism, for example,

opens the black box of the state and considers the role of substate actors
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(Moravcsik 1997). The most prominent legal scholar working in this

tradition is Anne-Marie Slaughter (2004), who has famously argued that

the modern state is ‘‘disaggregated,’’ in the sense that informal networks

of government officials engage in international legal governance. These

government networks are, in Slaughter’s opinion, critical to under-

standing international law. More generally, liberal theory and its close

cousin public choice theory attempt to offer more realistic models of

behavior by relaxing the institutionalist (and realist) assumption that

the state is the primary entity and actor. This allows much greater

flexibility, as one can consider, for example, the interaction of the leg-

islature with the executive in the formation of public policy or evaluate

the relative influence of competing interest groups.

The flexibility of these approaches, however, comes at a cost. To

construct a liberal model of international behavior requires, first, the

construction of a model of the inner workings of the state and substate

actors. The interaction of interest groups is extremely complex, and the

result of such interactions may not be stable over time. It is difficult, and

perhaps impossible, to construct a general, tractable, and predictive lib-

eral theory of policymaking in a single state, let alone one that also

captures the interactions of many states. Moreover, although Slaughter’s

insight into the important role informal networks play in international

governance is useful and important, it would be taking her argument

much too far to say that the state does not retain a substantial measure of

cohesiveness. After all, governments retain vertical lines of accountability,

and at present, with the exception of Europe, supranational institutions

remain relatively weak, in terms of their ability to affect legal outcomes,

compared to those at the command of the state. Recognizing these issues,

and wanting to provide a predictive model of state behavior, this book for

the most part retains the assumption of a unitary state.

An alternative critique can be made from a constructivist perspec-

tive. Constructivism asserts that state preferences and, therefore, state

objectives, are not exogenous to the system. International institutions,

including rules of international law, therefore, are not simply inert

structures established by rational states but are instead participants in

the international legal system that influence the norms and attitudes of

states. As a descriptive matter, there is an appealing plausibility to this

account. Though international institutions are normally created and

controlled by states, they also acquire a sort of life of their own that al-

lows them to be players on the international stage. Among international
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organizations, one might think of the United Nations, the WTO, the

International Monetary Fund (IMF), the African Union, and many

others that speak on the world stage in their own voice. Constructivists

also argue that international agreements and rules can affect attitudes

and beliefs. To take a popular example, international human rights

agreements such as the International Covenant on Civil and Political

Rights (ICCPR) are not simply tools intended to affect the payoffs of

states; they also have an expressive function and have the potential to

alter state beliefs and objectives (Lutz and Sikkink 2000). Once again,

this perspective is likely to be an accurate description in at least some

cases. It is surely true that norms matter in international relations and

international law, and constructivism attempts to account for the fact

that norms can shift over time.

Constructivist approaches have a relationship to this book that is

similar to that of liberal ones. Constructivism, with its emphasis on the

role of norms, rejects the rationality assumption made in this book

(Finnemore and Sikkink 1998; Mercer 1996; Wendt 1999). As is true with

liberalism, constructivism has more flexible assumptions that allow it, at

least in principle, to more accurately describe state behavior. And as is

true with liberalism, this flexibility makes it difficult for constructivism

to produce a general and tractable theory of state behavior. Construc-

tivist writers have to date not advanced a general model of state be-

havior. Until such a model exists, there is no way to use constructivism

to study the full field of international law within a single framework.

Though this book adopts institutionalist assumptions, I recognize

the value in both liberal and constructivist approaches. The most sen-

sible approach when studying international law is to recognize that

different approaches are suited to different tasks. Constructivism, for

example, may be an important part of the explanation for broad changes

in state behavior over relatively long periods of time. Since World War

II, for instance, states have come to take issues of human rights much

more seriously, and concerns for the citizens of other states have come

to be much more accepted. This change is difficult to explain without

resort to changing norms and preferences. Similarly, constructivist dis-

cussions of norms are a productive way to consider how human rights

can be improved in the future (Goodman and Jinks 2004).

Liberalism or public choice can sometimes offer an explanation of

events that are puzzling from a strictly rational perspective. A rational

20 how international law works



choice model of international trade, for example, often fails to offer a

plausible account of why the international trading rules look the way

they do. An approach that recognizes the fact that political leaders may

have interests that differ from their citizens can sometimes explain these

puzzles (Sykes 1991).

Both liberalism and constructivism can be reconciled, at least par-

tially, with an institutionalist approach. Institutionalism assumes that

state preferences are given and fixed. One can think of liberalism and

constructivism as theories that help us to understand how these pref-

erences come about. Consider first a liberal approach under which it is

assumed that the interplay of domestic interest groups determines state

policy preferences. Once the domestic political process plays itself out,

however, the state may pursue those policy goals on the international

stage in a rational and unitary way. From this perspective, the liberal

model serves as an input for the institutionalist model. Constructivism

can be complementary to institutionalism in a similar way. If we assume

that social norms matter but that they change slowly (or rarely), and if

we model them as a form of preference, then it is reasonable to think of

preferences as fixed at least over certain time horizons.

Neither liberalism nor constructivism can be reconciled with in-

stitutionalism in all instances, however. If one assumes that substate

actors are themselves engaged in transnational interactions with other

nonstate actors, liberalism is at least partially at odds with the approach

used in this book. And if norms are thought to change quickly, then the

assumption of fixed preferences that is necessary for a rational choice

approach becomes problematic.

And so this book does what virtually all writing on the subject must

do—it chooses its assumptions and makes them explicit. Of course,

I have selected those assumptions that I believe to be the most prom-

ising for the study of international law. In my judgment, rational choice

assumptions yield theory that is more parsimonious and predictions

that are crisper and more falsifiable than is the case for alternative ap-

proaches. It is not the purpose of this book, however, to offer a defense

of rational choice or to mount an attack on other methodologies. There

is surely room within the study of international law for a multiplicity of

methodologies. Our understanding of international law has been and

can further be improved by serious inquiries using each of the afore-

mentioned approaches (and no doubt others as well). With rational
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choice assumptions in hand, however, the task of the book is to explore

where they take us.

Because it starts with a set of assumptions, rather than observa-

tions, about state behavior, the analysis is primarily a theoretical one.

Throughout the book, however, examples of events from the world are

also included. These are intended to illustrate the theoretical points

being developed and to give some context to the discussion. They are not

intended to, and could not possibly, provide proof of the claim being

made. Real-world events are often complex and multifaceted and are

normally not fully explained by a single theoretical insight. Virtually all

of the examples provided in the book, therefore, could be contested. One

might argue that in each case some other underlying factors affected the

payoffs of the states and that the particular influence at issue in the

discussion was not an important factor. This is an inevitable feature of

examples and case studies (though the latter have a greater capacity to

respond to the critique). So the examples should be taken simply as

illustrations. To make stronger causal statements about how and when

international law affects outcomes requires more formal investigation,

and that is an exercise for another time.

Compliance and Effectiveness in International Law

I
t is useful at this early stage of the book to clarify a terminological

issue that recurs throughout the book. The impact of international

law on states is often discussed in terms of ‘‘compliance’’ with inter-

national law. In fact, legal scholars have often moved rather quickly

from the observed high rate of compliance to a conclusion that inter-

national law constrains state behavior. Henkin, who penned possibly

the most famous line in international legal scholarship, ‘‘almost all

nations observe almost all principles of international law and almost

all of their obligations almost all of the time’’ (Henkin 1979), is at

times unfairly accused of confusing compliance with effectiveness in this

way.

To get an accurate sense of the impact of law requires more than

an observation that states comply most of the time. It is necessary to

determine if and when international law changes the behavior of states.

When law does so, it can be considered effective, and it is this effec-

tiveness that is of interest in this book. In economic terms, law is rele-
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vant to the extent it generates a marginal increase in compliance. When

evaluating a rule of law, the problem of course is that while we can (at

times) observe whether or not there has been compliance, we cannot

directly observe whether the law has been effective in the sense of af-

fecting the conduct of states. This poses a challenge for empirical in-

quiry, whether in the form of qualitative or quantitative investigations.

For my purposes, however, the problem is primarily one of terminology.

The terms compliance and effectiveness will both be used in the book.

Discussions will often be framed in terms of compliance, but will speak

of ‘‘improved compliance’’ or whether compliance is ‘‘encouraged.’’

Statements of this sort should be understood to refer to the impact of a

rule or behavior on the level of compliance. That is, they are considering

how the rate of compliance is affected, which is, of course, the same as

asking if the rule in question is effective.

The Scope of the Book

T
his book is interested in questions relating to compliance with

international law and cooperation in international affairs. This area

has been the subject of considerable work in political science, eco-

nomics, and law and cannot possibly be addressed in all its complexity

here. It is necessary, therefore, to cabin the inquiry somewhat. To that

end, the book focuses on international law and, more specifically, on the

conventional sources of international law: treaties and customary in-

ternational law. It also examines ‘‘soft law,’’ which includes international

agreements that fall short of formal treaties but nevertheless seek to

influence state conduct.27 Though not among the classical sources of

international law, there is little serious doubt that soft law instruments

are an important part of the international legal structure that assists

states in organizing their relations. Once soft law instruments are con-

sidered, however, the distinction between international ‘‘law’’ and other

international institutions begins to blur. Soft law clearly includes, for

example, resolutions of the UN General Assembly. But to understand

those resolutions may require a theory of international organizations,

which would take us far afield.

Similarly, the book addresses the role of norms that fall short of any

definition of international law. As with soft law, the line between norms

that are considered relevant to a discussion of international law and
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norms that are not (perhaps because they are thought to be ‘‘cultural’’

or ‘‘political’’) is impossible to draw with precision.

The only approach, then, is a pragmatic one. The book will address

conventional tools of international law—treaties and customary inter-

national law, as well as the related soft law and norms—but will not

attempt to offer an expansive theory of all forces that impact state be-

havior. I recognize that there is no clear distinction between the set of

materials included in the book and the set that is outside its scope, but

the guidelines provided here are sufficient to move forward in a fruitful

way as long as we remain aware that other forces are also at work.

Ultimately, the goal of this book is to advance our understanding of

international law and to do so with conventional social science meth-

odology. I believe that the rational choice assumptions made in the

book are appropriate for that exercise. The challenge of this book is to

advance a coherent and general theory of how international law influ-

ences state behavior. It is my hope that the discussion and analysis that

follows will be of interest to both lawyers and social scientists interested

in international law and, indeed, to anyone interested in the interna-

tional legal system.
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2

A General Theory of

International Law

I
nternational law comes in many different guises. It includes treaties,

soft law, customary international law, general principles of law, and

perhaps more. Though there are plenty of theories of international law

that attempt to explain one or more of these categories, there remains a

need for a theory that explains state behavior across the full spectrum of

international law and legal instruments. It is the task of this chapter to

construct just such a theory. The goal is to demonstrate how interna-

tional legal obligations might influence state behavior, when interna-

tional obligations are likely—or unlikely—to make a difference, and to

begin our exploration—continued in later chapters—of how this theory

applies across the various areas and sources of international law.

Games States Play

T
he subsection that follows describes games in which states find it

relatively easy to cooperate, even under our rational choice assump-

tions. These situations provide only themostmodest test for the relevance

of international law. The subsequent section turns to the prisoner’s di-

lemma, in which cooperation ismuchmore difficult. It is in the context of

this latter game that the theory is applied throughout most of the book.

Simple Forms of Cooperation

Even in a world of selfish states, there will be times when states have

common interests that make cooperation valuable and easy to achieve.

Consider, for example, the relationship between Canada and the United
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States. For a variety of reasons, neither state stands to gain from a mil-

itary confrontation. Canada would obviously like to avoid such a con-

flict because it could not hope to emerge victorious, while the United

States, despite its military superiority, has no interest in using force

against Canada. The ongoing relationship between the two states is worth

more to the United States than what would emerge from the use of force.

Canada and the United States could choose to sign an agreement ex-

plicitly reaffirming the legal obligation not to attack one another, but it

is not clear what such a treaty would achieve.1 They are likely to behave

in the same way with or without a treaty because of their shared interest

in avoiding a military conflict. Though an international agreement may

be put in place in such a situation, it has little role to play beyond per-

haps generating some good feeling between the states and their citizens

and providing a cheap signal of good intentions that is in line with both

parties’ prior expectations.

When treaties or other international agreements exist in such sit-

uations, one would expect a high rate of compliance, but one would not

conclude that international law is achieving anything. An agreement of

this kind is akin to a treaty stating that the citizens of treaty signatories

will breathe in oxygen and breathe out carbon dioxide. The treaty is in

some sense complied with, but it does not do any work.2 These games

lead to cooperation as a result of the underlying payoffs (e.g., both

Canada and the United States enjoy higher payoffs if they refrain from

military action against one another) rather than anything the interna-

tional agreement does. An international agreement that imposes an

obligation on each party to behave as it would do anyway does not ad-

vance international cooperation in any meaningful way, and can hardly

be described as effective international law.

International law does only slightly more work in pure coordina-

tion games. These are games in which all players have an incentive to

cooperate, but cooperation requires that they coordinate their actions.

One classic example of such cooperation is the system of rules and reg-

ulations governing international air travel and air safety. A series of

international agreements, beginning with the Convention for the Uni-

fication of Certain Rules Relating to International Carriage by Air (the

‘‘Warsaw Convention’’), operate to harmonize a range of standards.3

This represents a successful resolution of the coordination game that air

travel presents to regulators. In this and other coordination games, the

players in the game (i.e., states) have an interest in coordination that
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trumps their interest in a particular outcome. The benefits of coordi-

nation in the regulation of air travel are obvious. If airplanes in France

were subject to one set of safety regulations but those in the United

States another, the cost of travel (especially because a single flight might

cross over many countries) would rise dramatically. Even for mundane

matters such as the tagging of baggage, coordination makes the oper-

ation of air travel a great deal more efficient and its regulation more

effective.

One might wonder why states bother with formal agreements to

address coordination problems of this sort when simpler strategies

would achieve the same result at lower cost. States could (and do), for

example, use very simple forms of international communication such as

a joint memorandum or an exchange of letters to elicit compliance.

Research in economics has suggested that such cooperative methods of

coordination can be superior to noncooperative, ‘‘market leadership’’

methods of generating coordination (Farrell and Saloner 1988). Though

these cooperative measures could be described as forms of agreement,

we will not tarry over that semantic question.

In most situations, states do not use formal agreements to resolve

coordination problems. Thus, an agreement for two heads of state to

meet will involve reliance and the expenditure of resources by both sides

but will not typically be the product of a formal treaty or significant

international agreement. The date will be agreed to, and officials from

both states will exchange information of all sorts, but no international

agreement of note will be produced.

In other cases, however, states do use more formal agreements. One

explanation for why they choose to do so is that interactions that appear

to be coordination games may in fact be some other type of game. States

have an interest in certainty and predictability over time and may,

therefore, want an agreement that will offer some assurance about how

others will behave if the payoffs change at some future date. In other

words, once we consider the potential for future developments, the game

may not be a pure coordination game, and states seeking some assur-

ance of future cooperation may want a more formal agreement to en-

courage such cooperation. I discuss this possibility in greater detail later

in the chapter. An alternative and consistent explanation is that the cre-

ation of a formal instrument to facilitate coordination costs very little.

For example, NAFTA is primarily an agreement about trade and invest-

ment, but includes a provision stating that the Free Trade Commission,

A General Theory of International Law 27



which consists of cabinet-level representatives from each party to the

agreement, will meet at least once a year and that each party successively

will chair the sessions of the Commission. This particular provision is

just a way to ensure that meetings take place regularly. The same result

could almost certainly be achieved through an informal agreement, but

since the states were already negotiating NAFTA, it was convenient and

inexpensive to address the coordination problem of when and where to

meet in the same document. Finally, states may use a formal agreement

to address a coordination game if there is uncertainty with respect to

payoffs. If a state is unsure about the payoffs facing another state, it may

be concerned that what appears to be a coordination gamemay in fact be

a more difficult-to-solve cooperation problem. Entering into a formal

agreement may help to guard against that possibility.

Coordination games can be distinguished from each other by the

degree of tension that exists between the interests of the parties (Gins-

burg and McAdams 2004). In the so-called battle of the sexes game, for

example, the parties face a distributional conflict. They both strictly

prefer coordinating their actions to not coordinating, but the players

prefer to coordinate on different equilibria. After a focal point (meaning

a solution that seems natural or relevant for the parties) is chosen, the

parties have no incentive to defect, but the process of choosing a specific

outcome may be sensitive to differences in bargaining power among the

parties (Krasner 1991). The allocation of radio frequencies and policies

addressing satellite communication is arguably an example of such a

situation (Krasner 1991). Other examples of coordination games are easy

to find. For example, trains running from Spain to the rest of Europe

must pass through France, yet historically Spanish rail gauges were wider

than the international standard rail gauges used by France. The result

is that trains traveling on the broad-gauge Spanish railways must pass

through gauge-change installations when crossing the border. To ad-

dress this inefficiency, new high-speed trains and rails connecting Spain

to France and the rest of Europe have been built using the international

standard-gauge width.

Consider one further example, the hosting of the Olympic Games.

States that would like to host the games in a particular year have con-

flicting interests. If Paris hosts the games, New York will not be able to

do so. Cooperation is more difficult than in a pure coordination game,

because the United States would like the games to be in New York while

France would like them to be in Paris. Until a location is chosen, then,
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the parties’ interests are, to some extent, divergent. Once a host city is

chosen, however, neither state has an incentive to defect. If New York is

chosen for the Olympics, France is better off sending its athletes to New

York than boycotting the games or attempting to stage some competing

set of games in Paris.4

Once again, although states sometimes use international law to

resolve such games, there are many other ways to achieve the same goal.

It can be done through unilateral actions, repeated practice, informal or

tacit agreements, third-party intervention, and so on. In the case of the

Olympics, the International Olympic Committee, which is a nongov-

ernmental organization (NGO) over which states have no direct control,

determines the host city and state. Once that decision is announced, no

state—including one that wanted but failed to be chosen as host—has an

incentive to defect. Cooperation is achieved without any need for en-

forcement, any international legal commitment, or even any action by

states.

This set of three games (common interest, pure coordination, and

battle of the sexes) does not exhaust the list of games in which coop-

eration is straightforward and enforcement is not required.5 It is,

nevertheless, sufficient to illustrate the point that in some circumstances

cooperation is easy. In such situations, international law does no heavy

lifting and might even be said to be superfluous. It may be used to

facilitate cooperation, but even then its role is modest. International law

is only worthy of study if it does more.

Notice that one would expect a high level of compliance with in-

ternational law if a large share of international law commitments existed

to solve coordination games. This illustrates why, in addition to the

possibility that international law often calls on states to do what they

would have done anyway (Downs, Rocke, and Barsoom 1996), the ob-

served high rate of compliance (Henkin 1979) may not indicate that

international law has a significant effect on state behavior.

Difficult Cooperation: Prisoner’s Dilemma

Many international problems are more difficult to solve than those

represented by the aforementioned games. It is these more challenging

problems that are of primary interest in this book. The greatest value

of international law, after all, is its ability to facilitate cooperation in an

anarchic world, and this is especially true when cooperation is difficult
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to achieve in any other way. Focusing on situations where cooperation

is difficult is also helpful as an analytic matter. If international law is

able to generate cooperation in these situations, it is because it is having

a real impact on behavior.

The bilateral prisoner’s dilemma is used to get a sense of how in-

ternational law can deal with these more difficult problems of coop-

eration. Similar issues and similar problems of cooperation arise in

multilateral contexts. Multilateral cooperation also generates some

additional challenges that I will address later in this chapter.

As will be familiar to many readers, a prisoner’s dilemma is a game

in which the parties can maximize their total joint payoff through

mutual cooperation but each player does better by defecting. The fa-

miliar result is that in a one-shot game the only equilibrium is for both

parties to defect, leading to a low payoff for both players.

Bilateral arms control negotiations provide a clear example of a

prisoner’s dilemma at work in an international law context. Though any

number of arms agreements could be considered, the focus here is on

the negotiations between the United States and the Soviet Union

leading up to the 1972 Anti-Ballistic Missile (ABM) Treaty. Though the

United States and the Soviet Union had many conflicting interests, they

had a shared interest in curtailing the nuclear arms race. A series of arms

control agreements, both multilateral and bilateral, (the Strategic Arms

Limitation Treaties, known as SALT I and SALT II; the Non-Pro-

liferation Treaty (NPT); the Limited Test Ban Treaty) were negotiated

over the course of the 1960s and 1970s. The ABM Treaty was aimed at

solving a special problem within the broad area of arms control. The

acquisition of weapons and technology by both sides represented a sig-

nificant drain on the resources of these two states. As long as both states

were doing the same thing, it did not deliver an increase in security to

either one. Furthermore, if one side developed an ABM system capable

of protecting against ballisticmissiles, the other side would have to invest

heavily in developing its own ABM system or missiles that could pen-

etrate the opposition’s ABM system. A defensive ABM system, there-

fore, had the potential to greatly accelerate the arms race. While

both sides stood to gain from arms control, each also had much to

gain from unilateral defection from an agreement. If one side could

continue with its arms program while the other side did not, the former

faced the potentially enormous payoff that would come to which-

ever side developed the ability to wipe out the other’s second strike
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capability. The problem, then, was a classic prisoner’s dilemma. The

best collective outcome was mutual cooperation (arms control), but the

dominant strategy for each side was to cheat (arms race). The ABM

Treaty represented an attempt to overcome this prisoner’s dilemma

and allow the states to achieve the first best outcome of mutual arms

control.

To illustrate how cooperation can come about in the ABM context

as well as in other prisoner’s dilemmas, imagine a simplified version of

the payoffs facing the United States and the Soviet Union. If both sides

lived up to their commitments, they would each enjoy a relatively high

payoff of, say, 100, representing a world in which the economic strain

from the arms race was reduced. If both sides violated the agreement,

neither would gain a strategic advantage over the other, but both would

bear the heavy economic burden of a continued arms race. This behavior

would lead to a lower payoff of, say, 80. If the United States complied

with the agreement while the Soviet Union violated it, the United States

would suffer a strategic loss of power relative to the Soviet Union—

precisely the outcome the United States sought to avoid by participating

in the arms race. The Soviet Union, on the other hand, would benefit

from the strategic advantage it could gain by violating the agreement

while the United States complied. The payoffs from this outcome, rel-

ative to the case of mutual compliance, would be very high for the Soviet

Union and very low for the United States. We can represent this out-

come with payoffs of 200 and �50 for the United States and Soviet

Union, respectively. Finally, if the United States violated while the Soviet

Union complied with the agreement, the payoffs would be 200 and�50,

respectively.6 These payoffs are represented in table 1.

This is a classic prisoner’s dilemma. Though mutual cooperation

yields the highest total payoff, each party has an incentive to violate the

agreement, regardless of what the other party does.

Table 1. The ABM Treaty Prisoner’s Dilemma

Soviet Union

Comply Violate

United States

Comply (100, 100) (�50, 200)

Violate (200, �50) (80, 80)
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The well-known result for a single play of this game is that both

sides will choose to violate and cooperation will fail. Nor can an inter-

national law agreement hope to affect this outcome in a one-shot game.

An agreement is simply an exchange of promises. Without a system of

courts or police capable of enforcing the rights of the parties to the ABM

agreement, this exchange of promises has no impact on the payoffs and,

therefore, no impact on behavior.

Under these assumptions, if an agreement were put into place,

we would expect to see routine violations. Any compliance that might

emerge must be attributed to something other than the agreement.

Indeed, because the agreement serves no purpose, one would not expect

rational states to enter into it at all.

The actual course of events, however, was quite different from the

foregoing prediction. The ABM treaty was not only entered into, it was

honored by both sides for some time. In fact, the degree of cooperation

that it fostered between bitter enemies is impossible to reconcile with

the simple one-shot prisoner’s dilemma. Something else must have been

going on.

That something else was the repeated nature of the game being

played. Both states had an interest in future negotiations, and both had

an interest in continued compliance by the other side. Violating the

agreement would have compromised the agreement reached under the

ABM treaty as well as the ability of the violator to make promises about

future behavior. It would, therefore, undermine cooperation with re-

spect to both this agreement and future negotiations.

The repeated nature of the interactions between the United States

and the Soviet Union allowed cooperation to take place. Each country

valued cooperation not only today but also in the future. This gave the

parties at least three reasons to comply with the treaty. First, and per-

haps most important, is reciprocity. A violation by one side would likely

provoke a violation by the other side. The one to violate initially would

enjoy a one-period gain, but thereafter the treaty might collapse, in

which case both parties would return to the noncooperative outcome.

Second, both parties wanted to be able to make credible commitments

in the future. By complying with its promises, each country enhanced its

reputation as a state that honors its commitments and, therefore, its

ability to make future promises. Third, a violation had the potential to

trigger some form of retaliatory action, which might further increase the

cost of breach.
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These three costs—reputation, reciprocity, and retaliation, which I

refer to as the Three Rs of Compliance—are the keys to understanding

why states comply with international obligations.

The Three Rs of Compliance

R
eputation can be defined as judgments about an actor’s past be-

havior used to predict future behavior (Miller 2003). In this book

I am interested primarily in a state’s reputation for compliance with in-

ternational law rather than the other types of reputation one can imagine

(political scientists, for example, often focus on a reputation for resolve

or toughness; Huth 1997; Mercer 1996; Nalebuff 1991). A state’s repu-

tation for compliance with legal obligations consists of judgments about

the state’s past behavior and predictions made about future compliance

based on that behavior. Unless some other meaning is specified, I will

use the term ‘‘reputation’’ throughout the book to refer to this particular

type of reputation. I discuss the relationship between a reputation for

compliance with international law and other types of reputation in the

next chapter.

The term ‘‘reputational sanction’’ refers to the cost imposed on a

state when its reputation is damaged. Reputational sanctions, then, are

not punishments at all, or at least they are not intended as such. When a

state makes a compliance decision (i.e., when it chooses to comply or

violate) it sends a signal about its willingness to honor its international

legal obligations. Other states use the information in this decision to

adjust their own behavior. A state that tends to comply with its obli-

gations will develop a good reputation for compliance, while a state that

often violates obligations will have a bad reputation. A good reputation

is valuable because it makes promises more credible and, therefore,

makes future cooperation both easier and less costly.

‘‘Reciprocity’’ refers to actions that, like reputation, will often be

taken without the intent to sanction a violator. In response to a viola-

tion, states may withdraw their own compliance with an international

agreement because once the violation takes place the agreement ceases to

serve their interests. A reciprocal action is not costly to the reciprocating

state. It is instead an adjustment in a state’s behavior motivated by a

desire to maximize the state’s payoffs in light of new circumstances or

information.7
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‘‘Retaliation,’’ in contrast, describes actions that are costly to

the retaliating state and intended to punish the violating party. Re-

taliatory actions might include, for example, economic, diplomatic, or

evenmilitary sanctions. Though retaliation and reciprocity often play an

important role in encouraging compliance, reputational arguments are

required to understand these behaviors. For this reason, I discuss them

first.

Reputation

The use of reputational arguments to explain state behavior is familiar

in both political science (Axelrod 1984; Keohane 1984) and economics

(Abreu and Gul 2000) but remains underdeveloped in the legal litera-

ture and has not yet been applied in a systematic way to the central

questions of international law. Some parts of the discussion that fol-

lows, therefore, will revisit notions of reputation that are familiar to

some readers. Other parts, however, are new insights into how repu-

tation can increase the rate of compliance with international law.

The simplest intuition about reputation is that a state that complies

with international law will develop a good reputation and be viewed as a

good partner, while a state that fails to comply with international law

will have a poor reputation and be viewed as an unreliable partner. More

concretely, a violation of a commitment today will affect the way a state

is perceived tomorrow. A state that is known to honor its commitments

will find more partners when it seeks to enter into future cooperative

arrangements, will be able to extract more generous concessions in ex-

change for its promises, and will be able to solve more problems of

cooperation than will a state that has a less favorable reputation.

If an observing state knew everything about the acting state, in-

cluding the extent to which it preferred gains today over gains tomorrow

(i.e., its discount rate) and the value for it of all possible interactions, the

observing state would be able to calculate the acting state’s payoffs and

accurately predict its actions. Because these things are not observable,

however, observing states form a judgment about an acting state’s ‘‘rep-

utation,’’ which represents ameasure of its willingness to comply with its

international legal obligations.

To understand how concerns about reputation may affect behavior

requires some understanding of why states care about reputation. One

could simply assume that states prefer to have a reputation for com-
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pliance with international law, in which case they would be prepared

to forgo present gains in exchange for an improved reputation. The

problem with this approach is that it is ad hoc and does not give us a

way to consider how and when a state will value reputation more or less;

or when reputation may matter more or less.

So the theory developed here assumes that states have no particular

taste or preference for a good reputation, but rather are concerned with

maintaining good standing within the international community only to

the extent that changing one’s standing or reputation affects payoffs.

To illustrate how a good reputation can be valuable to a state, think

of a state’s reputation as an estimate of its discount rate. That estimate is

made by observing states, and so it may not align perfectly with the

state’s actual discount rate; furthermore, the acting state may behave

strategically in an effort to influence that reputation. When a state vi-

olates a rule of international law, it may suffer a reputational loss as

other states adjust their beliefs. A state with a better reputation is be-

lieved to be more patient and, therefore, more willing to comply with

international law and sacrifice current gains in exchange for the ability to

credibly enter into cooperative arrangements in the future. Because

states cannot rely on external enforcement, reputation represents one of

the few ways to make promises credible. As Schelling said, ‘‘a potent

means of commitment, and sometimes the only means, is the pledge of

one’s reputation’’ (1960, p. 29).

The greater a state’s reputation, the more credibly it can commit to

a particular course of action, the easier it is for it to enter into coop-

erative arrangements, the more it can extract from other states as part of

a bargain, and the more likely it is that it can find other states with

which to cooperate (Lahno 1995).

The intuition can be seen through the lens of basic bargaining

theory. When two or more parties enter into a contract, they do so with

an eye toward maximizing their joint payoffs, taking transaction costs

into account. The ability to use contract is valuable to the parties, and in

the domestic context relies on the enforcement power of courts. The

ability to enter into agreements is similarly valuable to states, but in-

ternational agreementsmust make do with weaker commitment devices.

In the absence of coercive enforcement, they must rely on reputation as

a disciplining device to encourage compliance. The stronger a state’s

reputation, the more easily it can make credible commitments and re-

solve cooperation problems.
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If improving one’s reputation can yield value in the form of higher

payoffs, then states have an incentive to develop and maintain a good

reputation. They can do so by complying with existing obligations even

when, absent a concern for reputation, it might be in their interest to

violate them. One can think of decisions to comply in these situations as

costly signals that serve to enhance a state’s reputation for compliance.

The signal is effective because it distinguishes states that are likely to

comply in the future from those less likely to do so.

To explore the features of reputation further, it is helpful to work

with a specific example, and the previously discussed ABM case can be

revisited for this purpose. I have intentionally chosen an example in-

volving only two states so as to keep the discussion simple. The theory

and conclusions reached, however, generalize to any number of states

without difficulty.

The agreement can be modeled as a two-stage game.8 In the first

stage, states negotiate over the content of the law and their level of

commitment. The negotiation might involve a dickering over terms, a

take-it-or-leave-it offer from one party to the other, a decision to join

a preexisting agreement whose terms are already set, or even a coercive

negotiation in which one party has little choice but to consent to the

proposed agreement. The way the negotiation takes place will have im-

portant implications for the agreement, including the terms that are

included, the use of dispute resolution, the choice between hard and soft

law, and more. These issues are put to one side for the moment. It is

enough here to note that the parties come together and attempt to reach

agreement. If no agreement is reached, the legal obligations of the parties

are unchanged; for the purposes of this example (and for simplicity),

I will refer to this outcome as one in which the states are unconstrained

by international law. In a more realistic discussion, one could take into

account the fact that states remain bound by any other rules of inter-

national law that may be in place. This simplifying assumption, however,

has no impact on the analysis or the results.

In the second stage of the game, compliance decisions are made.

Each party to the agreement decides whether or not it will carry out its

obligation under the agreement. In this stage, there are three possible

outcomes. First, the interests of the parties may lead them to comply

without regard for the agreement. In an arms control context, for ex-

ample, a state may choose to limit its acquisition of weapons sufficiently

to be in compliance, and this decision may have nothing to do with the
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agreement. There is compliance in this situation, but it cannot be at-

tributed to the agreement. Another possibility is that the parties face

payoffs that will cause them to violate the agreement. If the payoffs from

defection in the ABM context are large enough relative to the payoffs

from compliance, the parties violate the agreement. Finally, it may

be that the agreement itself causes the parties to change their behavior

and come into compliance. The agreement itself might have caused

the United States and the Soviet Union to limit their acquisition of

weapons. It is this last possibility that is of greatest interest. If inter-

national law matters, it must be able to generate at least some coop-

erative behavior that would otherwise be absent.

In the ABM example, recall that the (stylized) one period prisoner’s

dilemma payoffs are represented as shown in table 2.

To understand the role of reputation, it is necessary to compare

present and future gains, and so we must account for the fact that states

prefer payoffs today over payoffs tomorrow. Let r represent the discount

rate of states, meaning that they are indifferent between a payoff of 1

today and 1þ r tomorrow. We assume that each state knows only its

own discount rate and so must estimate the discount rate of other states

on the basis of their observed behavior. For simplicity the variable r will

be used to refer to the discount rate of both states, which implies an

assumption that both have the same discount rate. Strictly speaking,

each state should have its own discount rate which could be achieved by

adding an appropriate subscript. I omit this bit of notation in the in-

terests of simplicity. It has no impact on any of the results or the analysis.

The estimate of another state’s discount rate can be thought of as its

reputation. As I discuss later, reputation refers to more than just the

discount rate, but that is a useful place to start.

The total value of the payoffs to states if they both defect in every

period, then, is 80þ 80/(1þ r)þ 80/(1þ r)2þ . . .¼ 80(1þ r)/r.9 This is

what each state receives in the absence of cooperation.

Table 2. The ABM Prisoner’s Dilemma

Soviet Union

Comply Violate

United States

Comply (100, 100) (�50, 200)

Violate (200, �50) (80, 80)
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For an international agreement to influence outcomes, it must

be that the violation of that agreement generates some form of cost. If

reputational sanctions can increase the costs of noncompliance, coop-

eration is possible.

At the time of the ABM talks, the United States and the Soviet Union

both stood to benefit from an agreement that would reduce the burden

of their arms race. If both sides respected the agreement, they would

each receive a payoff of 100 in every period. Using the same calculus as

above, the discounted value of this outcome is 100(1þ r)/r. This is

clearly a better outcome for the parties than mutual defection. The

problem is that in any given period, each party is better off if it defects.

Before choosing to violate the agreement, however, a state must consider

the impact of defection on future payoffs. If violation generates future

costs, these costs may be enough to bring about compliance.

How can a violation generate costs? In the next chapter I present a

more detailed discussion of how and when reputations change, but

for the moment it will simply be assumed that when a state violates a

commitment, other states take note and the violating state’s reputation

suffers. When the state enters into a treaty, it represents to the other

party that it prefers mutual cooperation to noncooperation. Its hope is

that this claim will be credible to the other state. Framed in terms of the

discount rate, the state asserts that its discount rate is such that it will

cooperate. If that claim is credible, the other state will enter into the

agreement. If the state then violates the agreement, its ability to make

credible promises in the future will be reduced. This is what is meant by

a loss of reputation—the state is less able to make credible claims about

its willingness to comply (illustrated here through claims about the

discount rate).

The loss of reputation matters because it makes future promises less

credible. Potential partners will have less confidence that the state will

resist opportunities to violate the agreement and capture some imme-

diate gain. In this example, the reputational harm will undermine future

arms negotiations and may make it more difficult to enter into other

kinds of agreements as well. To the extent it does so, the gains the state

can capture through such future agreements are reduced.

So as a state considers a violation of the ABM agreement, the costs

of breach must be taken into account. By violating today, the state gets

a payoff of 200 rather than the 100 it would get if it complies (assum-

ing the other state complies). As a consequence of the violation, how-
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ever, the state’s reputation is harmed, and future negotiations on

arms control issues (and perhaps other things) are undermined. Assume

that this leads to payoffs of 80 in each future period. So the payoff

from a violation today is: 200þ 80/(1þ r)þ 80/(1þr)2þ . . .¼ 120þ 80

(1þ r)/r.10

All of the foregoing payoffs can be represented in a single figure.

Because the parties know the consequences of their decisions and the

associated payoffs, and because the game does not change over time,

each state will either comply in every period (assuming the other side

does the same) or defect in every period. To simplify the presentation, let

R¼ (1þr)/r. Notice that R is always greater than 1, and as the discount

rate increases (i.e., states care less about the future), R gets closer to 1.

The resulting payoff matrix is shown in table 3; the headings refer to the

state’s action in the first period. In subsequent periods, there is mutual

compliance if and only if that is what took place in the first period. If

either side violates in the first period, there is mutual violation in all

future periods. The payoffs reflect the discounted value of all present and

future payoffs.

It is clear from this table that for certain values of R, both states

have an incentive to comply with the agreement. In particular, as long as

100R> 120þ 80R, there is a stable equilibrium in which both states

comply. Put another way, as long as the states care enough about the

future, mutual compliance can be achieved in this game. In this par-

ticular example, the discount rate, r, required to generate cooperation is

0.2.11 In other words, as long as the parties prefer a payoff of 1.2 to-

morrow over a payoff of 1 today, cooperation can be sustained.

This illustration shows that rational states can use international

agreements to resolve a prisoner’s dilemma. Cooperation is possible be-

cause a failure to honor the agreement affects the expectations and be-

havior of other states. When a state fails to comply in one period, other

states observe this and draw negative inferences about the likelihood of

Table 3. The Multi-period ABM Prisoner’s Dilemma

Soviet Union

Comply Violate

United States

Comply (100R, 100R) (80R�130, 120þ 80R)

Violate (120þ 80R, 80R�130) (80R, 80R)
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future compliance. That is, the reputation of the violating state is di-

minished. This model of compliance has the appealing feature that vi-

olations are ‘‘punished’’ through these sanctions but the sanctions

themselves are not costly to the sanctioning states.

So when states enter into international agreements, they are in effect

pledging their reputation as a form of bond. If they violate the agree-

ment, they give up some of this reputational collateral, and this fact both

increases the likelihood that they will comply and makes their promises

more credible. The greater a state’s reputational collateral, the more

credible are its promises, and the easier it will be to achieve coopera-

tion. A state with a great deal of reputational collateral will find partners

easily and will be able to extract larger concessions from them. The result

of this logic is that states will at times be prepared to forgo short-term

opportunities to violate the law and extract higher payoffs in the hope

of building or preserving their reputations and thereby enjoying higher

payoffs later.

If states do not value their reputations, of course, no incentive for

compliance is generated. Though this fact suggests that there are some

limits on reputation’s ability to generate cooperation (as I discuss in the

next chapter), there seems to be nearly universal agreement that states

are, indeed, concerned with their reputations. Even critics of reputa-

tional theories in political science (Mercer 1996, pp. 19–25) and inter-

national law skeptics (Goldsmith and Posner 2005, p. 103) concede as

much.

Notice that the potential for cooperation is sensitive to the under-

lying payoffs in the game. In the foregoing example, some payoffs re-

quire unrealistically low discount rates in order to sustain cooperation

(indeed, for some payoffs no positive discount rate will sustain coop-

eration) while for others cooperation will emerge with a discount rate

that plausibly captures the trade-off states make between the present and

the future.

So reputational sanctions can generate an incentive to comply with

international legal obligations and can lead to changes in behavior, even

in the absence of formal enforcement mechanisms. Like any other in-

centive, this one operates at the margin, and will at times be too small

to affect state behavior. When a state is deciding whether to comply, it

will take into account a variety of cost and benefits unrelated to law—

domestic interests, political relations with other states, and so on—but
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it will also consider the legal implications of a violation. The likelihood

and magnitude of reputational sanctions will vary depending on the

context, so states must assess them on a case-by-case basis. Because in-

ternational law increases the costs of a violation, it puts a thumb on the

scale in favor of compliance or, as is sometimes said, generates ‘‘com-

pliance pull.’’

Even when breach generates a reputational sanction, it may be in the

interest of the country to violate its obligations. In the earlier illustration,

for example, if the discount rate of American or Soviet leaders is too

high, cooperation will fail. Social scientists have referred to expectations

of future cooperation as the ‘‘shadow of the future.’’12 Sanctions that

take the form of reciprocity or retaliation can lengthen the ‘‘shadow of

the future,’’ in the sense that they increase the future cost of today’s

violation. Reputational sanctions have the same effect; however, in con-

trast to direct sanctions, which are contingent on explicit reactions by

other states, reputational sanctions (or reputational benefits) are the

byproduct of the information produced by a state’s compliance decision.

Before proceeding, a note about the theory of repeated games is in

order. Once we acknowledge that states interact repeatedly over time

and with no known final period, it is possible to demonstrate that this

repetition can, by itself, sometimes be enough to allow states to over-

come a prisoner’s dilemma. This form of cooperation can take place

without any international law or any exchange of promises, and can take

place even if both states have complete information. The model of

reputation developed here is something different. It seeks to address

the question of whether international law can affect behavior. Can, for

example, the signing of a treaty affect behavior and outcomes even when

the treaty itself is just a piece of paper? For international law to matter in

this way, it must affect the payoffs of the states. The reputational theory

explains how this can be. International law implicates a state’s reputa-

tion and, therefore, its ability to make credible commitments in the fu-

ture. This theory only applies if there is some informational asymmetry

among states. By entering into an international law agreement, states are

signaling something about their discount rate, the nonreputational costs

they face, or the relevant reputational costs.

So although some cooperation can be achieved simply because a

game is repeated indefinitely, this book is focused on how cooperation

can be further enhanced through pledges of reputation.
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Reciprocity

Though there is a close relationship between reputation and reciprocity

(discussed later) this book often talks of the two concepts separately.

This is done for three reasons. First, reciprocity plays an important role

in international law that is distinct from reputation and sometimes

operates more reliably than reputational sanctions. Second, reciprocity

is treated as different from reputation in many discussions. By sepa-

rating it from the general discussion of reputation, I hope to engage that

literature more directly. Third, reciprocity is often considered a separate

issue in traditional international law discussions. The Vienna Conven-

tion on the Law of Treaties, for example, provides that ‘‘[a] material

breach of a bilateral treaty by one of the parties entitles the other to

invoke the breach as a ground for terminating the treaty or suspending

its operation in whole or in part.’’13

Reciprocity can serve as a powerful compliance-enhancing tool in

the right circumstances. In the bilateral context, where reciprocity ismost

effective, it is often sufficient to generate cooperation in a prisoner’s di-

lemma. The conditions for success are the same as in any prisoner’s

dilemma. If the parties make compliance decisions repeatedly over time,

if the gains from a single defection are small relative to the gains from

cooperation, and if acts of violation are visible, then the threat to ter-

minate one’s own compliance can be enough to induce compliance by

the other party. The intuition is fairly straightforward. If the parties both

prefer mutual cooperation to mutual defection, and if defection today

will undermine future cooperation, then a state is really choosing be-

tween ongoing cooperation and a one-time opportunistic gain followed

by noncooperation.

To illustrate, consider the Boundary Waters Treaty entered into by

the United States and Canada in 1909. The treaty established that the

boundary waters of Canada and the United States would remain open to

commercial ships of both states, regulated the diversion of these waters,

and established the International Joint Commission, which was granted

jurisdiction over certain matters pertaining to the obstruction and di-

version of water and charged with the preparation of reports on matters

of concern to the governments.14 The underlying problem the treaty

sought to address had all the features of a prisoner’s dilemma. Each

country had an incentive to divert water on its own side without regard

for the other’s interests, but if they did so, both would be worse off.

42 how international law works



The Boundary Waters Treaty succeeded in generating cooperative

behavior by both parties, and continues to do so today. In fact, com-

pliance has come about despite the absence of mandatory and bind-

ing dispute resolution.15 What explains the success of the treaty is the

fact that each side can credibly threaten its own withdrawal if the other

side fails to comply. So Canada chooses to comply with the terms of the

treaty because its failure to comply would in all likelihood cause the

United States to halt its own compliance. The United States has anal-

ogous incentives. Mutual compliance is enforced by a credible threat of

nonperformance.

This sort of cooperation is familiar and intuitively pleasing, but one

might nevertheless ask whymutual compliance is a stable outcome.Why

can’t Canada violate the treaty opportunistically and then reaffirm its

commitment to the treaty and once again promise to comply? It is true

that the United States would like to threaten withdrawal as a mechanism

to ensure Canadian compliance, but there is no way for the United States

to commit itself to such a course of action. Even though violation by one

party absolves the other of any legal obligations, the parties are free to

renegotiate the treaty after the Canadian breach. So after violating the

treaty, Canada could simply state that it plans to comply in the future.

Our intuition is that such a promise will often fail to persuade, but why?

Canada’s problem is that the credibility of its promise to comply with

the treaty is reduced by the earlier violation. If Canada violates the treaty

once, it will bemore difficult to persuade the United States that promises

of future compliance should be taken seriously. And even if the United

States does accept Canada’s assurances, future Canadian violations are

more likely to lead to termination by the United States. The point here is

that the violation undermines a state’s reputation with respect to the

particular agreement and treaty partner at issue. Though the United

States was willing to rely on Canadian promises at the time of the treaty’s

signing and ratification, it would be less willing to do so after Canadian

violations have taken place.

It is especially easy to appreciate the way reputation affects behavior

in this context. The parties entered into the treaty because each believed

it to be in its interest. In the face of a violation by Canada, that calculus

may change. There are two reasons why the United States might exit

the agreement. The first is at issue in the prior discussion—expectations

with regard to Canadian compliance are changed as a result of the vi-

olation. The United States can infer from the violation that Canada’s
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incentive to breach is sufficiently strong to compel it to ignore its com-

mitment and, therefore, Canada will likely ignore the commitment

again in the future. The breach prompts the United States to update its

beliefs about Canada’s reputation and its (reputational and nonrep-

utational) payoffs. With this updated information, the United States

may calculate that the expected payoff from termination is greater than

the expected payoff from compliance.

The second possibility is that the United States may terminate the

treaty even if it expects Canada to comply in the future. It may do so to

establish its own reputation for being intolerant of violations. This de-

cision would be costly to the United States, because it would be turning

its back on a cooperative agreement that made it better off (as evidenced

by its original agreement to commit) but might nevertheless be worth-

while if it led to more Canadian compliance in other areas. That is, by

exiting the treaty, the United States signals to Canada that it will not put

up with violations of this sort and, having received this signal, Canada is

deterred from acting opportunistically in other situations. I discuss re-

taliatory actions such as this one in detail in the next section.

In either case, the threat of termination will be sufficient to dis-

courage Canada from violating the agreement as long as the long-term

gains from cooperation outweigh the gains from a one-time violation.

This appears to be the case with respect to the Boundary Waters Treaty,

which remains in force almost 100 years after its signing, with both sides

continuing to operate within its confines.

Though a withdrawal of reciprocal compliance may be sufficient to

generate compliance with the Boundary Waters Treaty, this will not al-

ways be the case. One could imagine that at some point one side—say

Canada—will decide that it could achieve higher payoffs by violating the

treaty. In other words, although the treaty may have been beneficial for

Canada at the time it was entered into, that may change at some later

date, and at that point the threat of a reciprocal withdrawal of com-

pliance will be insufficient to prevent a breach by Canada.

Assuming that this breach by Canada is undesirable, in the sense

that the cost of breach to the United States exceeds the gains to Canada,

additional sanctions would reduce the likelihood of an inefficient

breach. The presence of reputational sanctions can serve this function.

Even if, as seems likely with respect to most international law agree-

ments, reputational sanctions are insufficient to generate an optimal
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incentive structure for states, they will often move the system in that

direction.

Reciprocity will also fail to induce compliance when a threat to

withdraw one’s own compliance either lacks credibility or is of no con-

sequence to a potential violator. Virtually every important human rights

agreement, for example, must rely on an enforcement mechanism other

than reciprocity. For concreteness, think of the ICCPR, one of the most

important multilateral human rights treaties. Among its requirements is

a ban on the ex post facto application of criminal laws (art. 15). Suppose

one member of the treaty, say Russia, is tempted to violate this com-

mitment. Whatever other forces might be at work to encourage compli-

ance, reciprocity is almost certainly irrelevant. For many member states,

it is inconceivable that they would respond to a violation by terminating

their own compliance with the obligation not to apply criminal laws ex

post facto. New Zealand, for instance, complies with that obligation for

reasons having nothing to do with Russia’s compliance. There is no cir-

cumstance in which a violation by Russia would constitute a reason for

New Zealand to change its domestic policies on the question. Further-

more, even if reciprocity were imaginable, it is unlikely that Russia would

care about the loss of this human right in other states. So even if New

Zealand could credibly threaten to terminate its own compliance, this

would have no impact on Russia’s payoffs.

Efforts to ban nuclear tests represent an example in which reci-

procity works in some instances and not others. As between the United

States and the Soviet Union a commitment not to conduct nuclear tests

benefited from the threat of reciprocal noncompliance. Compliance with

the Limited Test Ban Treaty, for example, was supported by the cred-

ible threat that if either the United States or the Soviet Union violated

the treaty, the other would do so as well.16 Notice the contrast between

that situation and the role of deterrence with respect to Iran’s nuclear

ambitions. Iran is a member of the NPT and under that treaty has a

legal obligation as a non-nuclear-weapon state (NNWS) (as defined

in the treaty) to refrain from acquiring or manufacturing nuclear de-

vices.17 Whatever other forces might cause Iran to comply with this

provision, reciprocity does not play an important role. A violation by

Iran is unlikely to trigger reciprocal noncompliance by other parties,

and even if it did, it is not clear that this would represent a significant

cost to Iran.
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Retaliation

Returning to the example of the Boundary Waters Treaty, imagine that

despite Canada’s breach, the United States still believes that Canadian

promises of future compliance are credible. That is, the American view

of Canada and of the expected payoffs from the treaty is the same as

it was when the treaty was first signed. Canada’s violation gives the

United States the choice of terminating the treaty or allowing it to

continue in force—essentially the same position the United States was

in when it decided to sign and ratify the treaty. Despite these similar-

ities, the United States may choose to retaliate by terminating the treaty.

Why would it do so?

More generally, why would any state use ‘‘retaliatory’’ sanctions,

defined as explicit and costly punishments imposed by an aggrieved party

against a violator? These sanctions, because they impose a cost on the

retaliating state (as well as the violating state), differ from reputational

sanctions or reciprocity, and raise the question of why a rational state

would bear the cost of the sanction.

Explaining this behavior requires us to consider once again the

reputational consequences of state actions. In this case, however, we

must consider a slightly different reputational concern. By hypothesis,

the United States is not reacting to a change in the reputation of the

breaching party (Canada). Rather, the United States is acting to build or

preserve a different sort of reputation—one for dealing harshly with

those that violate their legal obligations to the United States.

To see how retaliatory sanctions might work, remember that a ra-

tional state would not take action simply out of spite or anger, so there

must be some other reason for it to bear the cost of punishing a violator.

This implies that retaliation will only take place if it generates some

payoff to the retaliating state. A retaliating state is communicating to the

violating state and, potentially, to other states, that it will react when its

legal rights are compromised.18 If successful, the act of retaliating will

enhance the retaliating state’s reputation as one that punishes a violator.

The impact of such a reputation, of course, is to increase the expected

cost of violating an agreement with that state. By retaliating, then, the

state hopes to generate its own reputational capital that will induce its

partners to be more compliant with their legal obligations. In effect, a

reputation as a state that retaliates against violators creates an additional
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enforcement tool. For example, in 1993PresidentClinton, speaking about

possible actions to prevent further Serb attacks in Bosnia, explained the

American interest as ‘‘an interest in standing up against the principle of

ethnic cleansing . . . . If you look at the turmoil all through the Balkans, if

you look at the other places where this could play itself out in other parts

of the world, this is not just about Bosnia.’’19 In other words, the United

States could discourage future atrocities by taking action now because it

would demonstrate a willingness to punish certain violations of hu-

manitarian law.

Retaliation may also be used in response to an ongoing violation, in

which case the retaliation is intended to persuade the violating state to

come into compliance. Notice first that the focus here is on costly ac-

tions by the retaliating state. Actions that are not costly and that are

taken in response to an ongoing violation are forms of reciprocal non-

compliance rather than retaliation. Because the retaliatory action is

costly, the retaliating state takes it only to convince the violating state to

change its behavior or to establish a reputation for punishing violators,

as discussed in the previous paragraph. But the act of actually retaliating

is, itself, effective only if it convinces the violating party that further

sanctions will be applied if the violation continues. The only reason to

come into compliance is to avoid future retaliatory sanctions. So when a

sanction is imposed, it succeeds only if it evidences a willingness to

impose future costly sanctions.

While the reputation I focus on throughout this book is one of

compliance with one’s own international legal obligations, the reputation

that is at work when retaliatory sanctions are applied is one for punishing

those who violate their international legal obligations. The former is

useful because it serves tomake a state’s own promises credible, while the

latter is useful because it makes the threat of sanctions credible and

therefore encourages other states to honor their commitments.

Retaliatory sanctions may take any number of forms. These include

taking some economic action, such as refusing to permit imports from

the offending state or curtailing one’s own exports to that state; re-

ducing cooperation in some other area; terminating a treaty (as in the

hypothetical Boundary Waters Treaty example); and in the most ex-

treme cases, using military force.

If retaliation can encourage compliance, one might ask why states

can’t simply threaten retaliation up to the point at which there is an
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optimal incentive to comply. This question gets to the most important

drawback of retaliatory sanctions: they are not renegotiation proof

(Abreu, Pearce, and Stacchetti 1986; Downs and Rocke 1995). To be

effective, the threat of a retaliatory sanction must be credible, and that

credibility depends in part on the threatening state’s reputation for

punishing violators. Because retaliation is costly to the retaliating state,

the incentive to impose sanctions at an optimal level (or to develop a

reputation for doing so) is weak, often making the threat of sanctions

noncredible. The close relationship between retaliation and my dis-

cussion of reputation in this book should now be clear. A state that

imposes a sanction does so to build or protect a reputation for sanc-

tioning those that fail to honor their obligations or possibly to end an

ongoing violation. The state accepts a cost today in the hope of getting a

larger benefit in the future. The forces at play are analogous to those

affecting a reputation for compliance. For a state to impose a retaliatory

sanction, for example, it must have a sufficiently low discount rate and

the cost of retaliation must be sufficiently small relative to the benefits

of encouraging more compliance from other states.

Another point worth noting is that sanctions can at times serve

both a signaling and a deterrence function. When a violation has taken

place and is ongoing, sanctions can signal to the violating state (and

other states) that the sanctioning state will punish violations, but it can

also encourage the violating state to bring its actions into compliance.

Once compliance is reestablished, the sanction is normally removed.

Knowing this, the violating state has some incentive to come back into

compliance. This is the way the dispute resolution system at the WTO is

intended to work. When a state refuses to comply with a ruling of the

dispute resolution organs of the WTO, the complaining state is given

the authority to impose sanctions. The stated purpose of these sanctions

is to bring the violating state into compliance. For example, in the

Brazil–Aircraft case, Brazil was found to be violating the subsidies rules

of the WTO, and Canada was given the authority to impose sanctions

equal to the full amount of the subsidy rather than the amount that

affected Canada or the dollar impact of the subsidy on Canada.20 In

their ruling, the arbitrators said ‘‘a countermeasure is ‘appropriate’ inter

alia if it effectively induces compliance.’’21 This sanction provides Brazil

with an incentive to come into compliance and signals that future

violations will be met with further sanctions.
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International Tribunals and State Responsibility

International Tribunals

The Three Rs of Compliance help us to understand how the repeated

nature of international legal interactions can generate compliance and

cooperation without a formal enforcement mechanism. The interna-

tional legal system, however, does have institutions that, at least at first

glance, seek to enforce international commitments. In particular, tri-

bunals exist that look something like domestic courts and so might be

thought to have some enforcement power. There are also international

rules that purport to impose penalties on those that violate interna-

tional law.22 Is it possible that these institutions play a role similar to

that of domestic courts? Is it possible that, at least in some contexts,

international tribunals or other international rules can provide an en-

forcement mechanism for international law that operates separately

from the Three Rs of Compliance?

The short answer to these questions is almost certainly no. Inter-

national courts and international rules calling for compliance or en-

forcement, though they likely play a role, cannot by themselves be said

to offer an explanation of how international law promotes cooperation.

The critical difference between domestic and international courts is

that the former are backed by the state and a system of coercive en-

forcement. A contract between two parties, for example, represents a

credible exchange of promises because the state stands ready to enforce

the agreement. A party who refuses to comply with her obligations can

be forced to do so or to pay damages. The ability to call on coercive

enforcement changes the game from a one-shot prisoner’s dilemma into

a two-period game in which the promises made in the first period are

enforced in the second. This enforcement leads to a sanction being

imposed on the violating party that alters the payoffs of the parties

(relative to the simple one-shot game) and, if the sanction is large

enough, generates compliance. International tribunals lack this ability to

summon coercive enforcement, and so they ultimately must rely on the

same Three Rs of Compliance I have already discussed. This alters the

institutions as well as the way we should analyze them.

International adjudication or arbitration can take place before

standing international arbitral bodies or in an ad hoc fashion. In terms
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of international institutions there are several international bodies that

have jurisdiction to adjudicate disputes among states or between states

and private parties. The best known of these are the ICJ, the WTO and

its mandatory dispute resolution system, the European Court of Hu-

man Rights, a number of human rights tribunals, the Law of the Sea

Tribunal, and the arbitration bodies authorized to adjudicate disputes

under bilateral investment treaties.23

It is worth noting that most international agreements exist without

any form of dispute resolution. Agreements might be entirely silent on

the question of dispute resolution or might include the singularly un-

helpful command that the parties work together to resolve the dispute.

For example, the Chemical Weapons Convention includes the following

dispute resolution provision: ‘‘When a dispute arises between two or

more State Parties . . . relating to the interpretation or application of this

Convention, the parties concerned shall consult together with a view to

the expeditious settlement of the dispute by negotiation or by other

peaceful means of the parties’ choice.’’24

Furthermore, when tribunals exist, they typically do not have busy

dockets. The ICJ has handled 110 contentious cases over its more than

60-year history, the WTO and its predecessor, the GATT has received a

total of approximately 650 cases over 60 years, and the International

Tribunal for the Law of the Seas (ITLOS) has handled 13 cases in its 12-

year history. The precise number of disputes brought under bilateral

investment treaties is unknown (because such disputes are not always

public), but as of 2004, 160 claims were known to have been filed

(UNCTAD 2004). The most notable exception is the European Court of

Human Rights, which has seen over 8,000 admissible complaints in its

almost 50-year history. The large number of cases before this court is

attributable to the fact that private parties are able to bring complaints.

Indeed, Scott and Stephan (2006) consider the ability of private parties

to initiate proceedings to be one of the hallmarks of an emerging system

of ‘‘formal enforcement’’ of international law. Where access to a tri-

bunal is limited to states, the number of cases is consistently modest.

Nevertheless, dispute resolution is important to the international sys-

tem. It is an option available whenever states draft an agreement, and it

serves a prominent role in certain issue areas, most notably trade and

human rights.

Where they exist, international tribunals often have the look and feel

of domestic courts. They often call themselves courts, the adjudicators
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are often referred to as judges, they feature an adversarial system, they

rely on legal arguments, many of them publish reasoned opinions that

resemble domestic court rulings, and they are charged with issuing le-

gally binding rulings intended to resolve disputes. These similarities are

motivated by a desire to have international courts serve a function

similar to that of domestic courts. And perhaps because of the superficial

similarities, analyses of international tribunals make frequent analogy to

domestic court systems. The domestic system works well, it is said,

because courts stand ready to enforce the laws. Enforcement is a central

problem for international law, and the establishment of international

courts, the argument goes, will make international law more effective.

Indeed, the establishment of international courts and tribunals is of-

ten said to move the international system from anarchy to order and

from politics to law. For example, when the WTO was established and

its dispute resolution system put in place, prominent commentators

claimed that under the new system, ‘‘right perseveres over might’’ (La-

carte-Muro and Gappah 2000, p. 401).

Such claims cannot be evaluated until we have some understanding

of what international courts do and how they are relevant to the in-

ternational legal system. To understand what courts add to the inter-

national system, begin with the fact that when a state loses before a

tribunal there is no formal legal structure in place to enforce the rul-

ing.25 The assets of the noncompliant state will not be seized, nobody

will be arrested, and under existing rules the state will not even lose the

ability to file its own complaints on other issues before the same tri-

bunal. If these tribunals are effective, then, it must be for some reason

other than the system of coercive enforcement that goes with a domestic

court’s decision.

But if international courts are unable to enforce their decisions, why

do they exist at all? What role do they serve? How do they make inter-

national law more effective, if in fact they do so at all? Whatever impact

international courts have must be the product of changes to the payoffs

generated by the ruling itself rather than by associated enforcement

mechanisms. The ruling itself, however, is just that—a ruling. Its only

possible role, then, is as an information mechanism. Recognizing that

international courts serve almost exclusively to provide information

changes the way one views and evaluates them.

There are two kinds of informational dissemination that might

make an international court effective. First, it may assist the states to
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come to a common understanding regarding relevant facts or law, and

thereby assist in settlement. It may achieve this through a conventional

adversarial process, or it may do so through something more akin to

mediation. In either case, once the parties have a shared understanding

of relevant facts and law, they may be able to reach a settlement that was

previously unavailable. Standing courts such as the ICJ are particularly

well positioned to clarify the law for future cases both because the

judges remain in place over time and because in each case the tribunal is

recognized as the ultimate authority on the interpretation of the rele-

vant laws. Though the decisions of these tribunals lack formal pre-

cedential authority, judges routinely look to prior cases for guidance

and treat them as settled law. The decisions of these international

courts, then, reduce uncertainty surrounding the relevant legal rules.

The second form of informational dissemination an effective court

might engage in is closer to what domestic courts are normally thought

to do. Here the desired impact is not so much to provide information

that helps the parties negotiate a resolution as to sanction a party that

has violated the law. To do so, the court must be effective in distin-

guishing states that have violated the law from those that have not.

Doing so allows the parties and other states to form a more accurate

assessment of challenged behavior and, therefore, to update beliefs about

a state and its willingness to comply with international legal commit-

ments, to retaliate, or to reciprocally suspend compliance with an agree-

ment. This is the function, for example, of dispute resolution at the

WTO. To be sure, the actions of WTO panels and the WTO’s Appellate

Body often promote settlement, but they also rule on the question of

whether the defendant has violated WTO law. If a state does not bring

itself into compliance (or satisfy the complainant in some other way)

sanctions are authorized. Wrongdoers, then, face both reputational and

retaliatory consequences when they lose a case. To the extent that the

panels accurately identify violations, they are able to provide a more

effective deterrent to wrongdoing. To do this, it is critical that the pan-

els be perceived as disinterested and beyond the control of the parties.

To that end, the WTO appoints panelists through a process that does

not allow the parties to control the decisions and actions of the panels or

the Appellate Body.

The two aforementioned functions are not, of course, mutually

exclusive. Providing accurate information about the facts and the law
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can serve both to promote settlement and to increase the cost of vio-

lation. In some instances, however, one function will dominate the

other. If the information provided is confidential, for example, this will

tend to serve the interests of settlement rather than sanction. The same

will be true if the parties control the adjudicators to a greater extent. In

this case, the tribunal is not disinterested and is, therefore, less likely to

arrive at reliable conclusions regarding the facts or the law. In the course

of the proceedings, however, the parties may overcome critical infor-

mational asymmetries.

Needless to say, these different functions will lead to different ob-

served outcomes. If, for example, the parties exercise considerable con-

trol over the tribunal, a ruling will emerge only if both parties accept it—

or, in less extreme cases of party control, a ruling is more likely to have

been accepted by the parties if the tribunal is less independent. When

the parties have a greater ability to frustrate the issuance of a ruling they

dislike, it follows that a ruling is more likely to be complied with. The

ruling, in effect, resembles a settlement agreement, in the sense that

the parties have significant control over the terms. Rational parties will

resist a ruling unless they expect it to be complied with. It is to be

expected, then, that the rate of compliance with the rulings of dependent

tribunals will be high. This simply reflects the fact that both parties have

signaled that they prefer the settlement to the alternative of a continued

dispute.

When a tribunal is more independent, on the other hand, the final

decision does not require the consent of the parties. Given that there is

no coercive enforcement scheme in the background, one would expect a

lower level of compliance. The losing party retains the option of ig-

noring a decision and living with whatever consequences come with

that decision. This is, for example, what the EC has done in the EC–

Hormones case at the WTO. Rather than abide by the decision of the

WTO’s Appellate Body, the EC has continued its illegal activity and lives

with the WTO-approved sanctions imposed by the United States and

Canada as a result.

Because international courts can serve one or both of the afore-

mentioned functions, there is no coherent sense in which compliance

rates can be used to evaluate the effectiveness of the dispute resolution

process. When courts are dependent, they serve primarily to promote

settlement, and effectiveness should be measured by the court’s ability
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to encourage the parties to end their dispute. Where a court serves to

impose a sanction, its effectiveness depends on the extent to which it

punishes violations or, perhaps more important, deters wrongdoing

and causes states to terminate violative practices. Each of these roles has

value, and each is to be preferred in some contexts and not others. It is

not possible, therefore, to make sweeping claims about whether courts

that tend to perform one of these functions rather than the other are

in some sense ‘‘better’’ than those performing the other (Helfer and

Slaughter 2005; Posner and Yoo 2005).

Because their primary role is informational, international tribunals

can be effective even if (as is almost always the case) they are not ac-

companied by any sanction or enforcement authority. Dispute resolu-

tion at the ICJ, for example, provides a mechanism through which

information is provided on the state of the law and the actions taken by

the defendant. Though there is no enforcement, the ICJ adds value by

clarifying whether a state has violated the rules of international law. This

action provides information to the parties to the dispute, but it also

provides information to third parties, allowing them to remain informed

about the relevant behavior even when they are not directly involved

(Maggi 1999; Milgrom, North, and Weingast 1990). This increases the

reputational consequences of violating the underlying international

legal rule, even though the tribunal does nothing more than state the

actions taken by the defendant and declare whether such actions vio-

late international law. By reducing uncertainty about legal rules and

state conduct, the tribunal encourages compliance. The use of dispute

resolution, then, can improve the working of an agreement, even if there

is no enforcement of the judgment.26

It should be added that international tribunals may play an addi-

tional role in the international legal system. Rather than simply existing

for the sake of resolving disputes, they may serve to establish or clarify

the substantive rules of international law (Danner 2006). If so, this may

be a reason, quite apart from the compliance effect of the tribunals, for

their existence. Having these institutions operate in a sort of quasi–

common law role may be problematic from a legitimacy and democracy

perspective, but it also has the advantage that it allows gap-filling and

even (to some extent) changes in legal rules. This feature of tribunals

may also represent a reason (in addition to those I discuss in chapter 4)

that states are at times reluctant to provide for formal dispute resolution

in their agreements.
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State Responsibility

International law also includes some rules that at least arguably require

states to provide compensation to a state that has been wronged.27 For

example, article 31 of the Draft Articles of State Responsibility states that

‘‘[t]he responsible State is under an obligation to make full reparation

for the injury caused by the internationally wrongful act.’’28 This is said

to be a codification of a customary international law regarding repa-

rations and can be traced to the Chorzow Factory case, decided by the

Permanent Court of International Justice in 1927.29 Even if one assumes

that the rules of state responsibility have an effect on states, it remains to

be explained why this is so. In trying to understand why a state might

comply with an international obligation, it makes no sense to turn to a

rule of international law that says a failure to comply generates an ob-

ligation to make reparation. If there is nothing else to encourage com-

pliance with the initial obligation, then the rule requiring reparations

will be similarly impotent.

In game theoretic terms, any mechanism that induces coopera-

tion must ultimately do what the court system does in the domestic

context—it must alter the payoffs received by the states in such a way

as to encourage compliance. In other words, there must be some way

the decision to violate international law imposes costs on the state.

A desire to avoid these costs is what provides the incentive to comply

with international law.

Payoffs and Strategies over Time

U
p to this point, the discussion has assumed that the payoffs facing

the parties remain stable over time. By this I do not mean that

they are the same in every period (which is not needed for the analysis)

but rather that there are no external shocks that change the payoffs in

future periods. This assumption of stable payoffs is convenient, but it is

more realistic to assume that payoffs change over time, and often do so

in ways that are difficult to anticipate. Returning once again to the ABM

Treaty example, the decline of the Soviet Union in the 1980s, and its

dissolution and the subsequent weakness of Russia during the 1990s,

increased the incentive for the United States to violate the treaty, and

ultimately led to its withdrawal from the treaty. Much of the incentive
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for the United States to comply with the ABM Treaty was driven by the

desire to avoid an arms race. Once it became impossible for the Soviet

Union/Russia to pay for an arms race, the United States stood to gain

from the building of an antiballistic missile system. Russia would simply

be unable to counter U.S. technological advances. Meanwhile, U.S. of-

ficials felt that U.S. technology had improved sufficiently to make viable

an ABM system designed to deter threats from rogue states that had

acquired or were seeking to acquire nuclear weapons. This combination

of changed circumstances was not something the parties could have

anticipated with any confidence, and so their efforts at cooperation were

not specifically tailored to account for this confluence of events.

If states know that shocks may occur, they can at most calculate the

expected future payoffs. These, however, may differ substantially from

the actual payoffs facing the states in a future period when they make

their compliance decisions. With only estimates of future payoffs, states

may not know whether they will be playing a coordination game, a

prisoner’s dilemma, or some other game.

Relaxing the assumption of stable, known payoffs yields at least two

insights. The first is that a country’s decision to comply with a rule at one

moment in time does not necessarily imply that it will continue to do

so at some other time. For example, a state that is enjoying good eco-

nomic times may decide to comply with an environmental agreement

because it is willing to give up some economic benefits in exchange for

improved environmental practices. If that same state finds itself in a re-

cession, however, it may weigh the economic costs of the agreement

more heavily, and may decide to violate its commitment. In both the

good and the bad times, that state has behaved rationally to maximize its

payoffs. The outcome has changed because the nonreputational payoffs

have changed.

This illustration suggests a definition for reputational and non-

reputational payoffs that I will use throughout the book. Reputational

payoffs are generated by changes to a state’s reputation. The reputational

changes help other states to predict what the state will do in the future.

Nonreputational payoffs are those payoffs that are the direct result of a

state’s decision to act in one way or another. They are independent of

how the behavior affects the state’s reputation.

The second insight is that states engaged in what appears to be one

sort of game may enter into agreements designed to address problems
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of cooperation in some other game. States concerned about a future

shock may structure their cooperation to deal with both the game as

it appears on the basis of today’s payoffs and the game they may

find themselves playing after a shock. This offers a possible (though

only partial) explanation for why states sometimes use international

law to resolve games that do not appear to require any form of en-

forcement mechanism (e.g., games of common interest, coordination

games, battle-of-the-sexes games). If future payoffs are known at the

time an agreement is reached, cooperative games of this sort can nor-

mally be resolved at lower cost by using less formal ways to select a focal

point. For example, a unilateral declaration by one of the states will

often be sufficient to generate a focal point and establish a stable

equilibrium.

But if the game in question, though it looks like a coordination

game, has some probability of becoming a prisoner’s dilemma or some

other game in which cooperation is more difficult, the states have an

incentive to protect against that outcome. By way of example, the

Antarctic Treaty bans the establishment of military bases and the testing

of weapons on Antarctica, suspends territorial claims, sets up an in-

spection system, and provides for periodic meetings of the parties.

When it was signed in 1959 (and entered into force in 1961), the pro-

hibitions included in the treaty had little practical effect, because states

were generally already in compliance. There were, at the time, no mil-

itary operations in Antarctica, territorial claims were not immedi-

ately threatening to escalate into military conflict, and the territory

had little more than speculative strategic value. In this sense, the treaty

could be described as an effort to resolve a coordination game. The states

involved wanted to preserve the territory for scientific purposes and

keep it free of military activity and weapons testing, but it seems

likely that this was precisely the equilibrium that had already been

reached.

Looking forward from the time of the signing, however, it is plau-

sible that the parties had concerns about how the importance of Ant-

arctica and therefore the payoffs to the parties might change. If the

interests of the parties changed, whether for economic (e.g., the dis-

covery of oil or mineral reserves), strategic, or other reasons, the game

might become a prisoner’s dilemma. By establishing a treaty rather than

a more informal set of norms, the parties solidified the cooperative
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regime. As it turned out, environmental issues have become important

in Antarctica, and these have the character of a prisoner’s dilemma.

Although the original text of the treaty contains no specific references to

environmental protection, it quickly became clear that environmental

issues were among the most important.30 The first of a series of addi-

tional agreements and protocols on the environmental protection of

Antarctica was signed in 1964, only three years after the treaty went into

effect. Furthermore, in 1988 the Convention for the Regulation of

AntarcticMineral Resource Activities (CRAMRA) was adopted. Though

this agreement contained stringent environmental protections, it nev-

ertheless permitted mining in Antarctica, indicating that states’ interest

in mining had increased to the point where cooperation under the

auspices of the original treaty was necessary to solve the nascent pris-

oner’s dilemma. In fact, the reaction to permitting any mining in Ant-

arctica, however limited, was so negative that CRAMRA was superseded

in 1991 by the Protocol on Environmental Protection to the Antarctic

Treaty (the Madrid Protocol). The evolution of these environmental

agreements illustrates the wisdom of using a formal treaty to establish

rules governing Antarctica: as the need for more explicit environmental

regulation of Antarctica grew, the consultative bodies established by the

original Antarctic Treaty provided a forum in which states could bargain

to solve the emerging prisoner’s dilemma.

That states may enter into international agreements to generate co-

operation in games with payoffs that change over time suggests that in

some situations international law is doing more work than it seems. So

even if many international agreements, at the time of their formation,

function primarily to resolve coordination games, international law may

nevertheless be generating cooperation in games that, because of chang-

ing payoffs over time, represent more difficult cooperative problems.

Modulating the Level of Commitment

T
he following discussion of the level of commitment is closely re-

lated to the theory developed in Guzman (2002b) and Sartori

(2002). In Sartori’s model, states issue costless signals about the im-

portance of particular issues. Despite being costless, these signals matter

because when a state signals that an issue is of great importance, rivals

understand that attacking the state on that issue is more likely to lead to
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resistance and so are less likely to attack. Though a state could claim that

every issue is important to it, doing so would be a poor strategy because

this would cause its statements to lose credibility. Instead, rational states

admit (at least much of the time) when an issue is of only modest im-

portance because doing so lends credibility to its statements about issues

it does consider critical. The result is that states use costless signals to

send different messages reflecting their commitment.

In the international law context, states can send different signals

about their intention to comply with international legal obligations by

using different legal forms. They can refrain from any international

agreement, enter into a ‘‘soft law’’ agreement (defined as an agreement

that is neither a formal treaty nor customary international law), or enter

into a formal treaty.31 Within the category of soft law, further distinc-

tions are possible. For example, the United States has entered into a

number of soft law agreements addressing matters of cooperation in

antitrust. These agreements demand very little of the participating states,

whereas the Basel Accord, also a soft law agreement, includes quite de-

tailed provisions about what states must do to comply and requires real

changes in the practices of the states involved. By choosing one form of

commitment over another, states signal their seriousness and the amount

of reputational collateral they wish to pledge. A formal treaty represents

the most serious form of commitment not because it is more costly to

enter into than other commitments but because it is understood to be a

maximal pledge of reputation (Guzman 2002b). There is more to be said

about the role of soft law and treaties, and that discussion is in chapter 4.

In game theoretic parlance, the choice among different forms of

agreement is cheap talk. Even if it is no more expensive to use the treaty

form rather than soft law, states may do so to signal a more serious

commitment. Choosing between the treaty and soft law forms is not so

different from choosing to write an agreement on red paper when states

wish to signal a strong commitment and green paper when they wish to

signal a weaker commitment. By making a more serious commitment

(e.g., a treaty) a state is able to extract more from its counterpart be-

cause the promises it makes are more credible. The temptation to make

every agreement as formal and serious as possible is offset by the costs

that come with such a commitment. Specifically, if the agreement is

violated, the violating state suffers a reputational sanction. Where the

commitment is less serious, then, the state has an incentive to make this

clear by, for example, using a soft law form rather than a treaty.
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Coercion and International Agreements

T
hroughout most of this book, the discussion assumes that inter-

national agreements are consensual. Under current international

law rules, a treaty is considered void as a result of coercion only if the

agreement was the result of the unlawful use or threat of force or if

a country’s representative was threatened (Vienna Convention on the

Law of Treaties, arts. 51, 52).32 Analytically, these rules seem to leave

plenty of room for agreements that could be described as coercive, but it

turns out to be difficult to craft a better rule to distinguish agreements

that increase the well-being of both states from those that do not.

One way we can be sure that an agreement is Pareto improving

(meaning that it makes some parties better off without making any

worse off) is to demand that all parties have the option of rejecting the

agreement and retaining the status quo. Strictly speaking, because in-

dividuals make these decisions on behalf of states, consent only en-

sures that these individuals prefer the agreement to the alternative of

no agreement. If these decision-makers pursue private objectives that

are inconsistent with the general welfare of their citizens, even consen-

sual agreements need not improve welfare. Nevertheless, we expect

consensual agreements to improve the lot of the parties involved with

greater frequency than nonconsensual, coercive agreements. After all,

citizens (at least within democracies) have at least some check, through

the ballot box, on the international activities of their politicians.

There is no doubt that at least some international agreements are,

indeed, coercive. An obvious example is the 1919 Treaty of Versailles,

by which Germany surrendered to the Allied Powers following World

War I. As is true of many other peace agreements, there is no sense

in which that agreement can be described as being entered into volun-

tarily by the German government, nor could Germany choose the status

quo rather than the proffered agreement. Agreement was achieved at

gunpoint.

Plenty of other, less obvious examples of coercive agreements exist.

In September 2004, for example, the United States signed the Trade and

Investment Framework Agreement with Afghanistan. At the time, and

indeed still today, the government of Afghanistan relied so heavily on

U.S. support that the decision to sign an agreement presented by the

United States can hardly be construed as a free choice. Another example

from the early twentieth century is the Hay-Bunua-Varilla Treaty of
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1903, which gave the United States the Panama Canal Zone and the right

to build the Panama Canal. Having successfully declared independence

from Colombia (at the urging of U.S. president Theodore Roosevelt),

the new nation of Panama was in need of allies in the region. The

powerful allure of the aid and protection of the United States against a

potentially hostile neighbor, Colombia, surely exerted a coercive in-

fluence on the negotiation of the treaty that granted to the United States

one of the most valuable property rights in the world.

Other agreements, however, are more difficult to classify as coercive

or consensual. A conspicuous and important modern example is the

agreement on Trade-Related Aspects of Intellectual Property Rights

(TRIPs), which was entered into by all WTO member states at the

conclusion of the Uruguay Round of trade talks in 1994. The agreement

requires that the signatories establish a domestic regime with certain

intellectual property protections. Critics of the agreement point out that

most developing countries had almost nothing to gain from the TRIPs

agreement, and a great deal to lose. They argue that these states signed

the agreement because they were threatened with a withdrawal of access

to the markets of developed countries, most notably the United States.33

Defenders of the agreement respond that it was part of a larger bargain

struck by states during the Uruguay Round of trade negotiations in the

late 1980s and early 1990s. The TRIPs agreement was just one part of the

WTO agreement that emerged from negotiations that included con-

cessions by developed states on agriculture, textiles, and the use of uni-

lateral trade measures. Though it was the result of hard bargaining, it

was not coercive, the argument goes, because all parties got something

they valued.34 Who is correct in this exchange? Almost certainly both

sides. On the one hand, there is no question that the negotiation of the

Uruguay Round was a bare-knuckles affair in which power played an

important role. Then again, this is true of virtually all important in-

ternational negotiations. If the presence of large differences in bar-

gaining power is enough to make an agreement coercive, then virtually

any north–south agreement (among many others) qualifies. On the

other hand, at some point hard bargaining turns into an exchange of

threats. The final WTO agreement was described as a ‘‘single under-

taking’’ that required states to accept all the negotiated rules or remain

entirely outside the system. Furthermore, the previous GATT regime

was effectively dissolved by the new WTO, so states declining the new

WTO did not have the option of retaining the old status quo.
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Developing states were thus forced to choose between accepting the

entire WTO package, including the TRIPs agreement, or remaining

outside the newly formedWTOand therefore outside the trading system’s

most important institution. Because states did not have the option of

retaining the pre-WTO status quo, the agreement satisfies my definition

of coercion. The problem is that theremay not have been any other way to

reach agreement, and it is possible that every state was made better off by

the WTO agreement. The complex package of concessions that emerged

from theUruguay Round negotiationswas fragile. If states were permitted

to commit to some provisions but not others, the entire structure

threatened to break down as each state withdrew the concessions it had

made. And if states could opt out of the newWTOwhile retaining all their

rights under the GATT, there would be a temptation to free ride on the

additional liberalization provided for under the WTO. By giving up (or

being denied) the option of retaining the status quo, states may have

improved their payoffs. The single undertaking, then, can be viewed as a

necessary mechanism to preserve the integrity of the agreed-upon terms.

One is tempted, then, to rethink the definition of coercion offered

at the start of this section. Perhaps agreements should sometimes be

considered consensual even if the parties are unable to reject the terms

and opt instead for the status quo.

This example demonstrates the key problem: to the extent that we

would like to identify a set of agreements that can be labeled as coer-

cive and that are, for that reason, normatively problematic, there is no

straightforward way to distinguish coercive agreements from consensual

ones (Keohane 1984). One might seek a definition under which consen-

sual agreements are those that (at least in expectation) lead to a Pareto

improvement (i.e., make all parties better off), but there is no reliable way

to determine when an agreement satisfies this definition. There is nothing

unique about the international arena in this context, of course. The same

problem exists in the domestic sphere where we cannot clearly identify the

difference between a coercive contract and a noncoercive one. We know

that ‘‘your money or your life’’ is a coercive agreement, but beyond that it

quickly becomes difficult to establish clear distinctions.

What is the relevance of all of this to the working of international

law? As mentioned, coercive agreements (defined as those that do not

offer the option of retaining the status quo) aremore problematic from a

welfare perspective than are consensual ones. Indeed, a coercive agree-

ment need not even lead to an improvement in total welfare, however
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measured. It is entirely possible that the gains to one side will be out-

weighed by the losses to the other, meaning that the agreement destroys

value, rather than creating it.

Despite this important difference between the welfare effects of co-

ercive and consensual agreements, the two types of agreement can be

treated similarly for compliance purposes. A coercive agreement is pre-

sumably valuable to the party doing the coercing for the same reason that

a consensual agreement would be valuable. That is, the agreement must

generate some compliance pull beyond what can be achieved without it.

After all, why coerce a state into signing an agreement if that agreement

does not affect its behavior? When a state makes a promise to take some

costly action and in exchange receives some benefit or avoids some cost

imposed by the other side, it has an incentive to refuse performance when

the time comes. Whether the agreement is a coercive one or a consensual

one, a refusal to comply may provoke reputational sanctions. It is true

that the coercing state may threaten to impose some additional sanction

if there is a violation (presumably this threat would resemble the one that

led to the agreement in the first place), but this threat of sanction works

like any other such threat—it is only effective if it is credible, and a costly

sanction will only be imposed if it contributes to a state’s reputation for

penalizing those that violate international agreements.

There may, however, be a natural upper bound on the extent to which

coercive agreements can bind a state. At least when it is clear that co-

ercion was used, the reputational sanction for violation may be limited.

A violating state able to show that it was coerced may be able to limit the

reputational impact to its reputation for compliance with coerced

agreements. The state may be able to preserve a good reputation for

agreements that are truly consensual. A state’s ability to cabin the rep-

utational impact of its breach depends on the extent to which reputa-

tion is compartmentalized, a question I discuss in Chapter 3.

Multilateral Cooperation

A
s mentioned, both reciprocity and retaliation are more effective

enforcement mechanisms for bilateral agreements than for mul-

tilateral agreements. In fact, some observers have suggested that these
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sanctions are so ineffective in the multilateral context that multilateral

cooperation achieved through international law is virtually nonexis-

tent.35 This negative conclusion about multilateral cooperation, how-

ever, both understates the potential role of reciprocity and retaliation

and ignores the fact that reputational sanctions represent an alternative

compliance-promoting mechanism in multilateral agreements. In this

section I discuss the problem that multilateral cooperation presents for

reciprocity and retaliation, explain why it is often (but not always) likely

to undermine these enforcement strategies, and discuss why reputa-

tional sanctions can be effective even when many parties are involved in

an agreement. The conclusion of the section is that multilateral coop-

eration presents some unique challenges for cooperation, but no the-

oretical reason exists to think that international law cannot facilitate it

in a wide range of contexts.

Reciprocity and Multilateral Agreements

There are several reasons that states might choose to enter into a mul-

tilateral agreement rather than a series of bilateral ones. For example,

multilateral agreements can achieve uniformity more easily than can

bilateral agreements, there may be economies of scale in verification

and monitoring that promote a more effective multilateral reputation

mechanism, and multilateral negotiations may allow for a richer set of

possible exchanges and trade-offs than do bilateral talks—potentially

creating more room for agreement.

For my present purposes, however, it is sufficient to focus on just

one reason: multilateral agreements allow states to overcome collective

action problems that bilateral agreements cannot adequately address.

When state decisions affect all (or many) other states, as is the case

with many environmental, human rights, and nuclear arms policies,

among others, there are powerful reasons to address these issues multi-

laterally. The reasons are familiar and are illustrated by the environmental

problems that gave rise to the Kyoto Protocol. Greenhouse gas emissions

are harmful to the atmosphere and therefore represent a cost imposed on

the entire world. The cost of reducing those emissions, however, is borne

by individual states (and their private industries) that enact regulatory

measures. Because the government of a state takes into account all the

costs of tougher pollution standards but only a fraction of the global

benefit from reduced environmental harm, states will systematically
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underregulate. Multilateral cooperation allows states to act collec-

tively and internalize more fully the costs and benefits of their policy

choices.

The Kyoto Protocol provides this kind of solution. It is a multilateral

agreement that calls on industrialized states to reduce their collective

emissions of six greenhouse gases blamed for climate change. The treaty,

which entered into force on February 16, 2005, commits ratifying states to

reducing emissions or, in the event that they maintain or increase their

greenhouse gas emissions, purchasing emissions credits from states that

have met their targets. The problem posed by climate change, and ad-

dressed by theKyotoProtocol, has the structure of amultilateral prisoner’s

dilemma. All states have an interest in the reduction of harm to the en-

vironment in general and reducing global warming in particular. Because

there are many states involved, however, each state has an incentive to

shirk and free ride on the efforts of other states. Absent some effective form

of multilateral cooperation, there will be too little investment in envi-

ronmental protection. Collective or multilateral decision-making, in the

form of an international agreement, ensures that the member states more

fully internalize both the costs and benefits of regulation.

The very reason that public goods problems (i.e., problems involv-

ing nonrivalrous goods, such as the global environment, for which con-

sumption by one individual does not reduce the amount of the good

available for consumption by others) are often best addressed through

collective action also makes reciprocity less effective as an enforcement

device. Imagine that a state fails to honor its commitments under the

Kyoto Protocol. It would make little sense for all states to simply cease

their own compliance in response. Doing so would undermine the

purposes of the treaty and impose a cost on all states. Recognizing this, a

potential violator knows that the agreement is likely to continue to exist

whether or not it violates its commitment. Since every state recognizes

this fact, everyone’s incentive to comply is reduced. In short, reciprocity

is unlikely to prove an effective tool to sustain compliance in a multi-

lateral treaty aimed at a public goods problem.

Though this problem of reciprocity is real for many multilateral

agreements, it will not always present a challenge. In agreements that

address pure public goods, states are unlikely to be able to condition

their own performance on reciprocity by all other states. For many other

multilateral agreements, however, it is possible for a state to respond to a

violation by withdrawing its own compliance only with respect to the
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violating state, making reciprocity a useful and sometimes very powerful

tool to encourage compliance.

An obvious example is the WTO system, in which a multilateral

treaty is enforced by granting states the authority to selectively suspend

their own compliance with portions of the agreement. So, for example,

when the WTO’s adjudicatory bodies concluded that the European

Communities had violated their obligations with respect to the im-

portation of beef containing artificial growth hormones, they granted

the United States and Canada the right to suspend certain trade obli-

gations they had toward Europe. Though not perfect, this system of

reciprocal withdrawal of benefits represents a meaningful incentive to

comply with the multilateral trading rules.

In general it is the case that when the good in question is exclud-

able, reciprocity should work in the multilateral context in much the

same way as it does in the bilateral context. When the good is non-

excludable, the use of reciprocity to enforce multilateral regimes be-

comes significantly more problematic.

Retaliation and Multilateral Agreements

The threat of retaliation can often serve as an enforcement device, but like

reciprocity it works less well when public goods are involved. Consider,

by way of example, the ICCPR. This multilateral human rights treaty

imposes obligations on all member states. Suppose Russia is tempted to

violate its commitment. A credible threat to impose a retaliatory sanc-

tion—perhaps a ban on exports from other states to Russia—might affect

that compliance decision, but such a threat is likely to lack credibility for

two reasons. First, it suffers from the same credibility problems that exist

in the bilateral context. Specifically, imposing the sanction is costly for

the sanctioning party, and a rational state will only take this action if

there is some benefit. As discussed in the context of bilateral agreements,

one reason to impose the sanction is to acquire or protect a reputation as

a state that punishes violators, but this may not be enough.

The second problem that is particular to the multilateral context is

the free-rider problem. Even if the threat to sanction a violation would

be an effective deterrent, when it comes time to impose the sanction,

each individual state has an incentive to free ride on the actions of

others. Every party to the treaty (and arguably every state in the world)

benefits from compliance by Russia and therefore from the compliance
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inducing effect of the threatened retaliation.36 But only those states that

impose the sanction (or threaten to do so) bear the cost of the sanction.

So every state has an incentive to try to capture the benefits of com-

pliance without bearing the costs of the retaliation, and it is likely to

be difficult, as a result, to credibly threaten to sanction a violator. To be

sure, multilateral sanctions are imposed from time to time. Prominent

examples include the economic sanctions on the South African apart-

heid regime and sanctions on Iraq following the first Gulf War.

In many other cases, however, it proves impossible to overcome the

collective action problem. The six-party talks associated with North

Korea’s development of a nuclear weapon and its withdrawal from the

NPT illustrate this point. The United States, China, South Korea, Japan,

and Russia were, at least for a time, unable to impose a sufficiently high

cost (or opportunity cost, in terms of benefits forgone under the parties’

1994 agreement) to prevent North Korea from taking these actions.37

Part of this problem was a failure to overcome the collective action

problem and impose a unified sanctions regime. More recently the

agreement reached among the relevant states promises to end North

Korea’s nuclear program.

The collective action problem with respect to retaliation is a real and

serious one in many contexts, but in some situations states are able to

overcome it. If a violation imposes costs on one (or a few) states, a threat

of retaliation may be credible even if the underlying obligation is mul-

tilateral. The Vienna Convention on Diplomatic Relations, for example,

imposes obligations on every state toward all other states that are party

to the agreement, but when a violation occurs it normally injures only

one party, and that party can retaliate. The collective action problem is

overcome in this context because the retaliating state only threatens

retaliation when its own interests are harmed and it is, therefore, able to

capture the full benefits of a reputation for punishing such violators. The

threat of retaliation in this context is as credible as it would be in a

bilateral agreement. Several prominent multilateral treaties in which

retaliation of this sort is possible are trade treaties (e.g., WTO; NAFTA;

the Dominican Republic-Central America Free Trade Agreement, DR-

CAFTA), but the same sort of sanction could exist under a variety

of treaties in other areas (e.g., the Basel Accord, Geneva Convention
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Relative to the Treatment of Prisoners of War, Vienna Convention on

Diplomatic Relations, VCCR).

It is also worth noting that multilateral agreements in which there

are only a few (or perhaps just one) leading parties, as is often the case in

today’s world, will face a smaller collective action problem. If the leading

party captures a large share of the gains from compliance, it will have a

greater incentive to impose retaliatory measures, and therefore its threat

to do so will be more credible. An example of an agreement of this sort

might be the NPT.38 This treaty has 187member states, but among these

the United States plays a leading role in encouraging compliance by

others. As the only global superpower, the United States’ interests are

affected, and its influence diminished, whenever another country any-

where in the world develops a nuclear option that negates the substantial

U.S. advantage in conventional weaponry. As a result of this distribution

of benefits, the United States has taken the lead in organizing, coordi-

nating, and contributing to enforcement efforts such as the Proliferation

Security Initiative (PSI), a voluntary arrangement of states aimed at

halting the spread of illicit weapons technology through active and co-

operative interdiction of illegal arms shipments.

The PSI, launched in 2003 following North Korea’s withdrawal

from the NPT, was widely seen as an attempt to halt the North Korean

nuclear program. Similarly, Israel stood to lose considerably more than

other states in the 1980s if Iraq developed a nuclear capability in vio-

lation of its NPT obligations. It should thus not be a surprise that Israel

was willing to bear alone the costs of a preemptive strike that destroyed

Iraq’s Osiraq nuclear reactor in 1981.

Reputation and Multilateral Agreements

So even if one considers only reciprocity and retaliation, it is clear that

compliance can often be sustained by international law. But as dis-

cussed, neither of these strategies works especially well when the relevant

issues involve public goods. Areas in which this is likely to be a problem

include, for example, multilateral environmental agreements (where the

harms from noncompliance are truly felt by many states), human rights

agreements, and many multilateral arms control agreements. In each of

these areas, threats of reciprocal withdrawal of compliance and threats

of retaliation will normally lack credibility. Even for this limited subset
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of agreements, however, there is no reason to conclude that interna-

tional law is ineffective or cannot generate cooperation.

The discussion of reputation already presented, along with the

detailed presentation in the next chapter, gives us a theory capable of

explaining the multilateral cooperation that we observe, even in these

public goods areas. Reputation can provide an incentive to comply with

international obligations even when reciprocity and retaliation do not,

because reputational sanctions require neither that states choose to

impose costly sanctions in an effort to generate future compliance

nor that reciprocal withdrawal of concessions is practical. Reputational

sanctions, instead, reflect the updating of beliefs by self-interested states.

There is no need for coordination, no need for formal adjudication of a

dispute (though this can improve the effectiveness of reputational

sanctions), and no need for costly actions by sanctioning states.
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3

Reputation

T
he basic way retaliation and reciprocity work can be well under-

stood with the brief discussion devoted to each in the prior

chapter. Reputation, however, requires elaboration. This chapter pro-

vides a more complete picture of how reputation affects state behavior

and how it interacts with other issues.

Just about every sort of cooperation that is interesting to us relies,

in some way, on reputation. The primary exceptions are coordination

games and other similarly straightforward games, discussed in chapter 2,

in which compliance can be achieved without resort to reputation and,

indeed, without resort to international law. The large number of in-

teractions and games that remain all involve reputation in some way. It

is true that cooperation can often be sustained through reciprocity or

credible threats of retaliation, but as discussed in chapter 2, each of these

relies on some form of reputation. Reciprocity can sometimes succeed

because when a state has breached an obligation, its promises of future

compliance lack credibility. The state suffers a reputational loss, at least

with respect to the particular agreement at issue, and so the state’s part-

ner no longer has reason to believe promises of future cooperation.

A threat to retaliate is costly to the sanctioning state, and so rational states

will only take retaliatory action if it helps them to establish a reputation

for punishing those that breach their commitments.

Reputation is also critical to our understanding of multilateral

agreements. Where the benefits from such agreements are nonexclud-

able, reciprocity works poorly. It normally makes little sense for all states

to cease their own compliance in reaction to a violation by only one state,

and threats to do so lack credibility for that reason. Retaliation in mul-

tilateral agreements often suffers from significant free-rider problems, as
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no state has optimal incentives to bear the costs of retaliation when all

parties stand to enjoy the compliance benefits of those actions.

Reputation, on the other hand, can work effectively in the multi-

lateral context. Indeed, it may work better in multilateral settings than

in bilateral ones. Parties to an agreement may learn about violations

more quickly and accurately than those outside of the agreement, and

they may have a more finely tuned sense of relevant nonreputational

payoffs. If so, the reputational consequences of a violation will be more

severe in a multilateral context—because the reputational information

spreads quickly to more countries.

This book is certainly not the first effort to use reputation to explain

state behavior, and this chapter is not the first to address how reputa-

tion works (Abreu and Gul 2000; Alt, Calvert, and Humes 1988; Downs

and Jones 2002; Keohane 1984; Maggi 1999; Mercer 1996; Sobel 1985).

This chapter differs from prior writings in two important respects. First,

it focuses on international law. Much of the existing writing on repu-

tation addresses a state’s reputation in the security arena.1 This dis-

tinction is important because security-related interactions are only a

small fraction of the interactions between states. Furthermore, security

issues are aberrational because of the enormously high value states place

on issues of national security and national survival. The importance of

security issues has attracted scholars, but an excessive focus on high-

value interactions fails to capture the logic of the more routine, and

considerably more frequent, aspects of international legal relationships.

Second, this chapter considers reputation in more detail than most pre-

vious studies and develops a more complete theory than has been done

in previous work.2

The chapter first develops a simple model of reputational gain and

loss and considers how state behavior is affected as a result. I then ex-

amine how relaxing certain informational assumptions affects the role of

reputation. In particular, I point out that uncertainty about payoffs,

legal rules, and actions taken all reduce the impact of reputation on be-

havior. I then discuss the extent to which states are likely to have a single

reputation for compliance with international law as compared to mul-

tiple reputations. Finally, some of the limits of reputation’s ability to

affect behavior are discussed.
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How Reputation Is Gained and Lost

The Compliance Decision

We begin by considering how reputation is acquired and lost. The

theory of reputation is relatively new in the international law literature

but is more established in economic and political science writings.

Despite its use in several disciplines, however, we lack a comprehensive

theory of reputation that can be applied in the international law con-

text. The first task of this chapter, then, is to outline such a theory.

Chapter 2 defined reputation as judgments about an actor’s past

behavior used to predict future behavior. Consistent with that defini-

tion, we can define a state’s reputation for compliance with interna-

tional law as judgments about an actor’s past response to international

legal obligations used to predict future compliance with such obliga-

tions. This reputation is an estimate of the state’s true willingness to

comply even when nonreputational payoffs favor violation. This will-

ingness to comply depends on the state’s discount rate; the domestic

politics in the state (e.g., the extent to which domestic political struc-

tures make violation of international law difficult or costly); the state’s

willingness to impose costs on others;3 the value of future opportunities

to cooperate (which a current violation may jeopardize); and so on.

Other states are assumed to be unable to observe this underlying

willingness to comply, and so they must estimate it on the basis of the

actions of the state. In principle, every observing state has its own per-

ception of a particular state’s reputation. Thus, the United States may

have different reputations in Canada, Argentina, Russia, and Syria. For

the moment, I abstract away from this issue and assume that every

observer has the same view of the state’s reputation. This assumption is

relaxed later in the chapter.

In the prior chapter, I treated the acquisition and loss of reputation

in an extremely simple way. As described there, states that honor their

commitments acquire reputational capital, and states that violate their

commitments lose it. A moment’s thought, however, makes it clear that

things must be more complicated than this. If it were simply a matter

of counting the instances of compliant behavior, states could build their

reputations by signing many treaties that impose trivial obligations.

A sensible model of reputation building cannot, for example, lead to the

conclusion that Bolivia, a landlocked country, can improve its reputation
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by committing to keep its ports open. Similarly, it cannot be that the tiny

island republic of Vanuatu, whose total gross domestic product is less

than $350million, can improve its reputation by agreeing to refrain from

placing weapons in space. The acquisition of reputation clearly must be

more complex than simply complying with commitments.

The loss of reputation, similarly, must depend on more than simply

how often a state violates its commitments. A minor, technical report-

ing violation that is quickly corrected, for example, must have less of an

impact on a state’s reputation than a large-scale and public repudiation

of a major treaty.

When entering into an agreement, states want their promises to

be credible, and they must ultimately rely on reputation for that cred-

ibility. As the expected costs of performance increase, states requiremore

credibility and, therefore, a stronger reputation for the associated prom-

ises to be believed.

An increase in reputation, Q, has value to the state in the sense that

a higher reputation allows it to make more credible promises to other

states and to extract more gains from its international engagements. To

see how reputation can change, consider the following illustration.

Suppose a state has an existing reputation it has acquired as a result

of its past conduct or, if it is a new state, it has some baseline reputation

that represents the expectations of others regarding the state’s willing-

ness to comply with international legal obligations. Faced with a com-

pliance decision, the state either complies with or violates its obligation,

and this decision may impact the state’s reputation.

It is assumed that other states are unable to observe the state’s true

willingness to comply with its obligation. Other states can, however,

observe the acting state’s nonreputational payoffs. They may know, for

example, what it would cost the state to comply with an environmental

obligation, but they do not know what the state hopes to achieve in the

future through international environmental agreements or the state’s

discount rate. All states also know the legal rules in place and are able to

accurately observe the behavior of the acting state. These issues (non-

reputational payoffs, legal rules, and the ability to observe a state’s ac-

tions) may bear on how state behavior affects reputation, and they are

discussed later in this chapter, but the presentation is simpler if they are

omitted for the moment.

The state must choose between compliance and violation. If the state

chooses to comply, it receives a total payoff that consists of the nonrepu-
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tational payoff plus the reputational payoff. The reputational payoff

measures the value of any increase in reputation generated by the decision

to comply. If both parties to an agreement comply in every period, the

payoffs corresponds to the comply-comply payoff in table 3 in chapter 2.

If, on the other hand, the state violates the legal rule, it receives the

associated nonreputational and reputational payoffs. Now the reputa-

tional payoff reflects any loss of value to the state as a result of its

violative conduct.

In deciding how to act, the state compares the total payoff in the event

of a violation to what it would receive should it comply. Violation is

only tempting to the state if the nonreputational payoff from violation

is larger than the nonreputational payoff from compliance. The ques-

tion, then, is whether the reputational payoffs can provide some off-

setting incentive to comply.

In my later discussion of the way reputation changes in response to

either compliance or violation, I show that a state’s reputation will be

changed only to the extent that the state’s behavior differs from what

observing states have expected. It is possible, therefore, for a compliant

state to enjoy no reputational gain or for a violating state to suffer no

reputational loss. But when choosing between violation and compliance,

at least one of those actions will generate a change in reputation, because

at least one of those actions will be different from what observing states

expect. This means that the reputational payoff from compliance will

be larger than the reputational payoff from violation. This difference in

the reputational payoffs has the potential to offset the gains a state gets

from violating an agreement.

Specifically, the state will comply if the reputational gain from

compliance exceeds the increase in nonreputational payoffs available if

it violates its commitment.

Returning to the question of how reputation is gained and lost,

notice that the value of reputation will not be the same for every state or

in every issue area. Some states (or states in some situations) are in a better

position to extract value from a good reputation. These states might, for

example, have many future opportunities for cooperation that require

them to make credible promises, or they may have an ongoing relation-

ship with a partner that makes a good reputation especially valuable.

Reputation is more valuable for such states than it is for those with fewer
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or less valuable potential international engagements. When reputation is

more valuable, states are willing to bearmore costs in order to enhance or

protect it. They will, therefore, be more willing to comply with an in-

ternational legal commitment.

To illustrate, suppose that the value of reputation is measured by

a function, V. For simplicity, assume that there are two different types

of states. One type can extract a great deal of value from any given level

of reputation and faces a value function labeled VH. The other type gets

less value from a good reputation and faces a value function labeled VL.

States facing the value function VH have more to gain from a strong

reputation than those facing the function VL. Faced with a compliance

decision, a state will take into account how changes to its reputation will

affect its overall payoffs. As figure 3.1 indicates, a given change in rep-

utation, Q, has a greater impact on the state that places a high value on

reputation than on the state that places a low value on it. It follows that

the latter will invest less in reputation (i.e., will violate obligations more

readily) than will the former. In equilibrium, then, we expect to find

some states (or some state–subject area combinations) with good rep-

utations and others with weaker reputations.

As the value of reputation increases, a state is better able to resist the

temptation to violate a legal obligation, meaning that the difference in

nonreputational payoff between violation and compliancemust be larger

to provoke a breach by a state for which a good reputation is valuable.

One implication is that we cannot hope to predict compliance behavior

V

Q

V
H

V
L

Figure 3.1 The Value of Reputation
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without at least some understanding of both the reputational and non-

reputational payoffs at issue.

This model of reputation has some similarities to the model devel-

oped in Mercer (1996), which focuses on a state’s reputation for resolve,

defined as its willingness to risk war to achieve its objectives. What

he terms ‘‘situational’’ attributes correspond roughly with what I term

‘‘nonreputational’’ payoffs, and what he terms ‘‘dispositional’’ attributes

correspond to my ‘‘reputational’’ payoffs. However, unlike Mercer, who

takes an approach rooted in social psychology, I assume that states are

rational actors. They evaluate the behavior of all other states, whether

friend or foe, by using the available evidence and rationally attributing

behavior to reputational or nonreputational payoffs on the basis of the

information the observer possesses. States in Mercer’s model also rely on

past behavior, but do so in an asymmetric way. Specifically, he assumes

that observers attribute undesirable behavior (from the observer’s per-

spective) by their adversaries to reputation (to use my vocabulary), but

attribute good behavior by the same states to nonreputational payoffs.

His assumptions about allies are the opposite. With reference to a rep-

utation for resolve, for example, the consequence of his assumptions is

that ‘‘while adversaries can get reputations for having resolve, they rarely

get reputations for lacking resolve; and while allies can get reputations for

lacking resolve, they rarely get reputations for having resolve’’ (Mercer

1999, p. 10). Mercer also understates the relationship between reputa-

tional and nonreputational issues. He argues that observers attribute

state actions to either reputational issues or nonreputational issues and

asserts that a ‘‘situational (i.e., nonreputational) attribution cannot sen-

sibly be used to predict behavior in a different situation’’ (p. 15). When it

is recognized that reputational and nonreputational payoffs both influ-

ence compliance decisions, however, it is clear that a compliance decision

taken in one situation yields information about how a state will behave in

other situations. This information, in turn, can be used to predict future

behavior.

The next step in developing a theory of reputation is to consider in

more detail the circumstances in which reputation is likely to change.

There are three key factors likely to determine whether a particular

action affects the associated reputation.4 These are (1) the nonreputa-

tional payoffs a state is facing; (2) the state’s existing reputation at the

time of the action; and (3) the importance of the obligations to other

states. These factors help to explain why a decision to violate or comply
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will have different reputational consequences in different contexts. They

also address one of the key arguments advanced by international law

skeptics attempting to dismiss reputation.5 Because reputation acts

at the margin and nonreputational factors also influence state decisions,

it should come as no surprise that different treaties (or customary in-

ternational law) generate different levels of compliance at different

times. Reputation has an impact on the compliance decision by making

compliance somewhat more likely, not by ensuring the same rate of

compliance in all circumstances.

Compliance Decisions and Their Effect on Reputation

Because gains and losses of reputationmust depend onmore than simply

whether agreements are complied with, one must also know something

about why a state has complied with or violated an agreement. In fact, the

reasons for a violation may be as important as the actions itself. In our

model, a state acts in an effort to maximize its payoffs, and those payoffs

are divided into two categories: reputational payoffs and nonreputational

payoffs. Consider first the nonreputational payoffs.

A state that has a powerful national security reason to violate an

agreement, for example, faces nonreputational payoffs that provide a

strong incentive to ignore the commitment. In contrast, a state whose

behavior would be consistent with the agreement even in the absence of

a commitment faces nonreputational payoffs that give it an incentive to

comply. The reputational consequences of an action (i.e., the reputa-

tional payoffs) are closely related to these nonreputational payoffs.

When entering into an agreement, states hope that both sides will

comply, but they also recognize that a violation may occur. In fact, they

recognize that under certain circumstances, violation is to be expected.

Countries that have signed the Kyoto Protocol, for example, have agreed

to limit their ‘‘carbon dioxide equivalent emissions’’ of certain green-

house gases. A failure to do so would represent a breach of the com-

mitmentmade in that protocol and would normally lead to some level of

reputational sanction, but the magnitude of that sanction depends on

the context. A violation of the protocol that is plausibly attributable to

the fact that the country is at war and devotes its efforts to the pursuit

of the war effort rather than compliance with emissions rules will gen-

erate a smaller reputational sanction than a violation that cannot be

justified in some similar way. Though the protocol does not provide an
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exception for national emergencies, countries recognize when they sign

any agreement that there are circumstances in which compliance will

not be forthcoming. Thus, article 18 of the Kyoto Protocol provides that

when addressing cases of noncompliance, the governing conference shall

develop ‘‘an indicative list of consequences, taking into account the cause,

type, degree, and frequency of noncompliance.’’ As this section contem-

plates, there are situations in which compliance is not to be expected. It

follows that reputational sanctions will be quite modest in those cir-

cumstances. To see why this is so, imagine the position of a state ne-

gotiating an environmental agreement. Compliance with the agreement

will impose a cost on the signatories, but all parties prefer mutual com-

pliance to mutual noncompliance. The signatories expect compliance

in many states of the world, but not in every such state. For instance,

assume that every signatory recognizes that a country will abandon its

obligation if it goes to war because the environmental obligations are

simply too costly to accept during wartime. If military conflict or severe

domestic unrest explains why a potential signatory breached a similar

obligation in the past, will this fact hamper its ability to participate

today? As long as all parties expect breach in the event of a war, there

is no reason that past conduct consistent with this expectation would

affect the negotiation. In effect, the agreement has an implicit excep-

tion in the event of war. If war was the only concern, the parties could, of

course, include it explicitly. But if the set of circumstances in which

states recognize that compliance is unlikely includes a wide array of

reasons for noncompliance, it becomes impractical (or impossible) to

specify those reasons in the agreement.

To illustrate more clearly how nonreputational payoffs might affect

reputation, consider the NPT.6 The main provisions of the NPT require

that state parties designated as non-nuclear weapons states (NNWS), a

category that includes all but five countries (the United States, Great

Britain, France, China, and Russia as the successor to the Soviet Union),

refrain from seeking nuclear weapons, and that all states refrain from

aiding NNWS in acquiring nuclear weapons. Currently, the treaty has

187 member states. For many, if not most, of these states, compliance

with the treaty comes as no surprise. The technological expertise and the

industrial infrastructure necessary to support a nuclear weapons pro-

gram would require such a major investment over so many years that

a simple cost-benefit analysis dictates compliance for most countries. It

is difficult to imagine Trinidad and Tobago starting a nuclear program,
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even if it were not a treaty member. For other states, domestic politics

make a nuclear program quite unlikely. In Germany, for example, there

is strong public opposition to any radical expansion of military forces,

and there would certainly be strong objection to a proposed nuclear

weapons program.

The designated nuclear weapons states (NWS), on the other hand,

are not constrained by the treaty’s first provision (the prohibition on

acquisition of nuclear weapons) and so cannot violate it. For at least

some of the NWS, including the United States, violation of the second

provision (prohibiting states from aiding NNWS efforts to acquire

nuclear weapons) is unlikely, both because the proliferation of nuclear

weapons technology would destabilize the community of nations and

because it would undermine the NWS’ existing nuclear and conven-

tional military superiority over NNWS.

So for many NNWS and NWS, one would expect compliance even

in the absence of a treaty. Because the nonreputational payoffs suggest

that these states would behave consistently with the treaty obligations

even if the treaty were not in existence, observer states have no reason to

interpret compliance as any sort of positive signal about reputation. For

these states, compliance provides no reputational gain relative to a world

in which the treaty did not exist.

Some of the NNWS, however, have an incentive to pursue nuclear

weapons. South Africa, for example, had a nuclear weapons program

beginning in the mid- to late 1960s.7 In fact, the program was pursued

to completion and produced a weapon in 1982. Within a decade, how-

ever, South Africa had dismantled its program and publicly renounced

its former nuclear status. Though it is true that South Africa’s nuclear

deterrent had lost much of its value with the end of the Cold War and

the cease-fire leading to the end of the Soviet-backed war in Angola,

possession of nuclear weapons would have continued to be of value.

Nevertheless, because South Africa in the early 1990s was attempting to

reform its image as a global pariah, reputational considerations (along

with other factors) dictated that it bring itself into compliance with

international norms. It had to choose between its nuclear weapons and

participation in the NPT, because the NPT does not provide for an in-

crease in the number of nuclear weapons states beyond the five that

qualified by virtue of having tested a device prior to January 1, 1968. In
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1991, one year after it began dismantling its nuclear weapons program,

South Africa acceded to the treaty. Why would South African want to

join the treaty? The obvious answer is that doing so allowed it to more

fully rejoin the community of nations and reap the benefits of cooper-

ation with other states. It sought to improve its reputation.

Needless to say, these examples might be contested. These events,

like those in any of the examples used in the book, were affected by

other forces, and it is possible that these other forces offer a better

explanation of events. As I discussed in the introduction, examples such

as these are only intended to illustrate the points being made. In this

case, the point is that some states that appear to have an incentive to

pursue nuclear weapons have chosen to refrain from doing so, and the

presence of the NPT may well have encouraged that decision.

Returning to the NPT example, there are states that not only have

strong incentives to develop nuclear and other nonconventional tech-

nologies (or to traffic in them) but have gone ahead and done so. For

some states, this behavior is expected because they have an existing

reputation that is sufficiently low that they are not actually expected

to comply, and they may have nonreputational payoffs that provide

a strong incentive to violate the agreement. This is plausibly the case

for Iran and North Korea (especially the latter), both of which were

parties to the treaty prior to North Korea’s withdrawal in 2003. Already

pariah states, these countries have little reputational capital, so other

states likely did not expect membership in the treaty to be a meaning-

ful deterrent. Though they could have improved their poor reputations

through compliance (or by dismantling existing programs), such a strat-

egy promised nomore thanmodest gains. Rebuilding a reputation can be

a slow and costly process that may not suit the needs of these states.

Furthermore, it is unlikely that these states would have developed ex-

tensive and important cooperative arrangements to which a better rep-

utation would have added value.Whatever reputational gains they might

expect are too small to offset the incentive they have to develop nuclear

weapons.

Another possibility, illustrated more clearly by the Russian expe-

rience, is that the payoffs from noncompliance are too great, even for a

state that has a lot to gain from an improved reputation. Russia, a party

to the NPT, agreed to complete the construction of first one, and then

possibly a second, nuclear reactor for Iran at Bushehr. The deal was fi-

nanced in large part by loans from Russia to Iran, so failing to complete
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the project would have had, among other things, an opportunity cost in

the form of a loss of exports for the cash-strapped Russian state.

As Russia emerged from communism, however, it continued to

have an incentive to engage the rest of the world and to enter into a

broad variety of international agreements. With concern about Iran’s

nuclear ambitions mounting in the West, the United States tried to

persuade Russia to cease cooperating with Iran, linking a cessation of

cooperation with Iran to future cooperation with the United States.

This U.S. strategy brought reputation into play explicitly, as well as

introducing a threat of retaliation. Despite this and other potential

costs, however, Russia continued to cooperate with Iran for several

years. The potential payoff from dealing with Iran was simply too large

to be offset by either the harm to Russia’s reputation or the threat of

sanctions by the United States. Eventually, Russia began to express

misgivings about Iran’s intentions and capabilities at Bushehr. While

the United States and Europe have been the most critical of the Iranian

nuclear program, Russia has steered a middle course, offering to enrich

uranium for use in the Iranian reactors, thus denying Iran the enrich-

ment technology essential for making a uranium bomb. Russia also

stalled before eventually voting on the International Atomic Energy

Agency’s governing board to report Iran to the UN Security Council

for possible penalties stemming from its nuclear program. These com-

promise actions likely reflect Russia’s desire to balance its reputational

risk against its nonreputational incentives to cooperate with Iran on

nuclear technology. In other words, Russia does not wish to forgo the

benefits, economic and otherwise, of cooperating with Iran, but Russian

leaders are aware that if other states perceive Russia as aiding Iranian

efforts to obtain a nuclear bomb, Russia will suffer greater reputational

harm. Russia’s hesitation as to whether to continue to assist Iran in-

dicates that the issue is a close call, and thus one in which international

law can influence state decisions.

The NPT example demonstrates how a single international legal

obligation interacts with the payoffs of states. For some states the ob-

ligation will have no effect, because they would have behaved consis-

tently in any case. For other states behavior is not changed, because

the treaty is insufficient to prevent a violation. For a third group,

however, the obligation can change behavior, because the reputational

consequences of a violation can be enough to tip the scales in favor of

compliance.
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The Role of Nonreputation Payoff and Existing Reputations

Sticking with the NPT example, I now turn to a more thorough ex-

amination of how reputation and payoffs interact. For concreteness,

I focus on the Russian experience with the NPT. Other nations’ ex-

pectations of Russian behavior were not the same as their expectations

of, for example, Great Britain or the United States. First, Russia’s eco-

nomic circumstances are considerably different from those of the

Western nuclear powers. The incentive to export nuclear technology for

economic profit would be considerably higher for Russia than for a

more financially secure Western nation. These incentives, and the fact

that they are known to other states, leads to a reduced expectation of

strict compliance with the NPT.

Second, Russia’s preexisting reputation for adherence to the NPT

was likely not glittering. In other words, other states would think it more

likely that Russia, compared, again, to a Western nuclear power such as

Great Britain, would undertake an unauthorized transfer of nuclear

technology. This preexisting reputation has the same effect as public

knowledge of incentives to not comply; it means that if Russia were to

transfer technology to a nation with nuclear ambitions, Russia’s repu-

tation will not suffer to the same degree that Great Britain’s would if it did

the same thing. Thus, perhaps counterintuitively, the fact that everyone

believes Russia is more likely to violate the letter or spirit of the NPT

actually reduces the reputational sanction when such a violation occurs.

Assuming that Russia behaved consistently with the expectations of

other states, no change in the beliefs of those states was warranted. This

could be so, for example, if Russia faced payoffs that so forcefully called

on it to violate the NPT that existing beliefs about Russia and its rep-

utation led observing states to expect violation.

More generally, in order to determine if a state’s actions will affect

its reputation, it is necessary to know something about both reputa-

tional and nonreputational payoffs. When the nonreputational payoffs

generate a sufficiently strong incentive to violate an agreement, a de-

cision to breach may not lead to any change in reputation. Similarly, if a

state’s nonreputational payoffs provide an incentive to comply with an

agreement, the decision to comply will not lead to a reputational gain.

In addition to the nonreputational payoffs, the impact of an action

on reputation depends on that state’s existing reputation. Consider, for

example, a state that complies with a treaty, despite nonreputational
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payoffs that counsel violation. If that state has a very strong reputation

prior to its decision, the decision to comply will reaffirm that good rep-

utation, but may not increase it. The decision to comply may still offer a

benefit, however, by solidifying the state’s reputation and making the

observing states’ beliefs more stable going forward.

On the other hand, if the state started with a poor reputation, the

decision to comply would cause observing states to adjust upward their

estimate of the state’s willingness to comply. The analysis is the same for

states that violate the treaty, but the impact is reversed. Suppose a state’s

nonreputational payoffs suggest violation, but its reputation is strong

enough that observing states anticipate compliance. If the state violates

the agreement, other states will revise downward their estimate of the

violating state’s willingness to comply. In contrast, a violating state with

little reputation to start with may not face any change in its reputation

because its actions simply confirm existing perceptions.

So we can predict that a state’s decision to comply with a legal rule will

enhance its reputation when the nonreputational payoffs counsel vio-

lation and the state’s existing reputation (as other states perceived it) is

insufficient to cause observing states to expect compliance. A violation

will harm a state’s reputation when the nonreputational payoffs,

combined with the state’s existing reputation, predict compliance.

The foregoing is really just a claim that states engage in Bayesian

updating of their estimates of other states’ willingness to comply with

international law.8 The reputation of a given state is determined by that

estimate, which can change over time. Notice that because states update

their beliefs in Bayesian fashion, the strength of their ex ante beliefs

matters. For a given decision to violate or comply, a state with a long

established and consistent reputation will suffer a smaller reputational

sanction than one with a less established reputation. Other states will

have stronger priors about the former state than about the latter, and so

the former’s reputation will be less affected by an individual action.

The Importance of the Obligation

Onewould like, of course, to know not only whether a state’s actions have

reputational consequences but also the magnitude of those consequences.

Because this book takes a theoretical approach, however, there is no way
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to provide an estimate of the magnitude of reputational sanctions. The

theory cannot specify (without additional assumptions) the importance

of reputation to states either in absolute terms or relative to nonreputa-

tional payoffs. It is possible, however, to consider some of the factors likely

to affect the size of the reputational sanctions a state will face if it violates

an obligation (or, conversely, the magnitude of the reputational benefit if

it complies). I will discuss more of these factors later in this chapter; here I

want to point out the role played by the importance of the obligation.

The point here is fairly obvious, but nevertheless bears mentioning.

The relative importance of an international legal obligation affects the

reputational consequences of violating it. Thus, a refusal to allow in-

spection of nuclear reactors under the NPT represents a serious breach

of a state’s commitments and will generate a strong reputational reac-

tion. In contrast, minor violations, such as missing a reporting deadline,

are unlikely to be viewed as a serious breach and, therefore, are unlikely

to lead to significant reputational sanctions. One can think of this

measure of relative importance as a measure of the extent to which the

interests of other states have been affected. Refusing to allow inspectors

onto the site of a nuclear reactor undermines the very purpose of the

NPT and compromises the interests of other parties to the agreement. It

is true that these other states have not been directly harmed, but the

inability to monitor compliance with a treaty of such importance, com-

bined with the negative signal that a refusal to allow inspectors entry

sends, raises significant security concerns in other states.

If violations of more important obligations lead to larger reputa-

tional sanctions, one might conclude that such agreements are more

likely to be honored. This, however, does not follow, and in fact, the op-

posite is likely to be true. The most important obligations are those

where cooperation yields large gains. They are also the ones where

the incentive to defect is largest. To say that an agreement yields

large gains from cooperation is equivalent to saying that cooperation

would be difficult without the agreement—meaning that one or more

parties has strong incentives to defect. In such ‘‘high stakes’’ commit-

ments, we should expect both nonreputational and reputational payoffs

to be large.

Though both these payoffs grow with the stakes, it seems likely that

at least with respect to agreements that implicate the highest stakes (e.g.,

security), reputational sanctions will normally play a (perhaps vanish-

ingly) small role. Reputational sanctions, after all, can only do so much.
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Even a complete loss of reputation is something a state can recover

from, and so there is some upper bound on the magnitude of reputa-

tional sanctions. As the nonreputational payoffs of a decision increase,

the likelihood that they will swamp the reputational aspect of the de-

cision increases. Thus, for example, one should not expect legal com-

mitments regarding the conduct of war to be especially effective. To the

extent that we see compliance in such cases, it is likely to be explained

by nonreputational rather than reputational payoffs. Furthermore, as

Morrow (2000) notes, major future challenges to a state’s security or

even its existence may be difficult to foresee at the time the decision to

comply with an alliance agreement is made. Because such situations

arise infrequently or unpredictably, the reputational costs to violating

alliance agreements may be negligible (because a reputation for com-

plying in situations that do not frequently occur is worth less than a

reputation for complying in more common situations) when compared

with the substantial costs of fighting a war.

Managing Reputation over Time

T
he reputation of a state is contingent on its past behavior, but it is

the knowledge that today’s conduct will affect tomorrow’s repu-

tation that gives reputational sanctions their force. When making any

single decision about compliance, the impact of that decision on a state’s

reputation and future payoffs is taken into account. Because states rec-

ognize the incremental effect of compliance decisions on reputation,

they are able to make strategic decisions about how to manage their

reputation over time. For example, when recent conduct has damaged a

state’s reputation, the state may set out to rebuild it by complying with

international legal rules it otherwise would have been tempted to ignore.

More generally, the process by which states accumulate and erode

their reputations should itself be viewed as the result of a cost-benefit

analysis. Because different states (or individual states at different times)

will face different costs and benefits, they will differ in their willingness

to build and maintain strong reputations. For example, a state whose

reputation is sufficiently tarnishedmay find it so costly to repair that it is

better off extracting everything it can in the short term and ignoring

much of international law. North Korea might fit this category. For such
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countries, reputational constraints have little or no force, and interna-

tional law can only play a role to the extent it generates direct sanctions,

is made effective through reciprocity, or assists in the management of

simple problems of cooperation such as coordination games.

By way of example, consider Libya’s role in the bombing of Pan Am

Flight 103 over Lockerbie, Scotland, in 1988. This bombing was carried

out by Libyan agents, and as such constitutes an ‘‘arbitrary deprivation

of life,’’ in violation of the UN Covenant on Civil and Political Rights, to

which Libya is a party. Libya, at the time, was arguably a pariah state, at

least in the eyes of Western states, and so had little reason to be con-

cerned about its international reputation. (We are talking here about a

reputation for compliance with international law. Libya’s actions im-

plicated other forms of reputation, of course. Later in this chapter

I discuss how these different types of reputations interact.) A decision to

violate this treaty was unlikely, for example, to significantly hamper

Libya’s future ability to benefit from international cooperation, because

such cooperation was unlikely to come about in any event. So Libya had

little reason to resist whatever short-term benefits it gained from its

illegal actions. It was only after years of direct sanctions by the United

States and the United Nations that Libya agreed, in 1999, to hand over

for trial the agents responsible for the bombing. By delivering the two

agents accused of the bombing (one of whom was convicted) to Scottish

authorities, Libya signaled that it was prepared to begin complying with

international law. This action, along with an agreement to pay damages

to the families of the victims, played a role in Libya’s ongoing reinte-

gration into the international system.

In other contexts, a state may choose to violate international legal

norms in one sphere while attempting to bolster its reputation in an-

other. This is arguably what the South African government did during

certain periods of the apartheid regime. While that government was

oppressing its nonwhite populations in contravention of the interna-

tional law of the time, it was otherwise ‘‘scrupulous in its observance of

international law’’ (D’Amato 1971, p. 30).

These examples demonstrate that states will not always seek to

preserve or build their reputations. Reputation, like any other asset, can

not only be acquired but also used or ‘‘spent.’’ States will sometimes

choose to extract whatever short-term gains they can, despite the fact

that doing so will erode their reputation. This incentive to defect from
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international rules will come about when the gains from violation are

especially high or the loss to reputation from breach is especially low.

Because a state’s reputation may be subject-matter specific (i.e., a state

may have different reputations over different issues) a decision to be-

have opportunistically and extract short-term gains may be profitable to

states when the long-term value of cooperation in an area is modest.

Consider an example in the foreign investment area. In the 1960s

and 1970s, many newly independent states chose to expropriate the as-

sets of foreign investors. These actions were arguably contrary to cus-

tomary international law, at least early on.9 The decision to expropriate

can be seen as a decision to extract current value at the expense of future

reputation. The states involved had the opportunity to capture rents

from existing stocks of foreign investment, especially because much of

the investment consisted of fixed capital that could not be removed.

These states were also attempting to establish their economic indepen-

dence and often adopting policies that were hostile to new flows of for-

eign investment. The knowledge that their policies already made large

future inflows of foreign investment unlikely made the decision to ex-

propriate much less costly. Put another way, compliance with what

many Western states believed was a rule of customary international law

(a prohibition on expropriation without prompt, adequate, and effec-

tive compensation) was of modest value, because a reputation for com-

pliance in the investment area was unlikely to generate a large increase in

investment at the margin.

A great deal of foreign investment into developing countries is now

governed by bilateral investment treaties. These agreements explicitly for-

bid expropriation except for a public purpose and (typically)with prompt,

adequate, and effective compensation. They also provide for mandatory

arbitration in the event of a dispute between a foreign investor and a host

state. By entering into one of these treaties, a host state makes a reputa-

tional commitment and, as a result, has an enhanced incentive to refrain

from expropriating or otherwise treating investors in a manner that is

contrary to the relevant treaty. Notice that the incentive to comply comes

both from the fact that the relevant rules now take the form of formal

treaties and from the fact that the value of a reputation in this area is

higher than it was 30 or 40 years ago. Developing countries today aremore

likely to consider foreign investment to be part of their development

strategy for the future. A loss of reputation in this area would reduce the

future flow of foreign investment, which these states perceive as costly.
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Consider one more example. Following the Russian Revolution of

1918, the new Bolshevik government repudiated the debts accumulated

by the tsarist government, claiming, among other things, that they were

the personal debts of the tsar. This action was a clear violation of

Russia’s international legal obligations.10 The Bolsheviks, however, had

no reason to invest in their reputation for compliance with international

legal rules. In the early days of the regime, they expected a communist

revolution to overwhelm Europe in the wake of World War I. Such a

revolution would make past reputations irrelevant, as a new era of in-

ternational relations would be born. This view was so ingrained in the

Soviet leadership that Leon Trotsky, the first Soviet foreign minister,

defined his role as being merely to ‘‘issue a few revolutionary procla-

mations to the peoples of the world and then shut up shop’’ (Carr 1985,

p. 16). The potential gains from cooperation, then, were perceived

to be modest, making repudiation of the debt more attractive. Even if

Trotsky’s words were mere rhetoric and the Soviet leadership in fact

anticipated ongoing relations with the West, the repudiation of the debt

is easy to understand. The new Bolshevik government was sufficiently

hostile to the West that it had no reason to expect a continuing flow of

loans and so no reason to be concerned about whether promises to

repay loans would be credible. Whatever reputational harm it incurred

by repudiating the debt was of little consequence because, at least with

respect to financial matters, the Soviet Union had nothing to lose.

In the late 1980s and early 1990s, the Soviet Union and (after its

collapse) Russia were attempting to do just the opposite of what the

Bolsheviks had done; they were going to considerable lengths to rebuild

a reputation for compliance with international legal obligations. Fol-

lowing the collapse of the Soviet Union in 1991, the new Russian gov-

ernment announced that it would honor existing Soviet debt, despite

the change in regime.Had it chosen to repudiate the debt, the newRussia

would have compromised its reputation and undermined its efforts to

develop financial ties with the West. Abiding by international norms

helped Russia to build a new reputation that, in turn, increased its

ability to attract financial assistance from the West.

This example illustrates another feature of state reputations. Older,

more stable states will have more established reputations. Each instance

of compliance or violation will have less impact on the reputation of

such states because other states’ prior beliefs will be stronger. Once a

state is established, improving its reputation, as Mikhail Gorbachev, the
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Soviet President, sought to do in the final days of the USSR, can be a

difficult and expensive proposition.

Political scientists have used signaling theory to model the cost to

a state of demonstrating that it is trustworthy. For example, Kydd

(2000a) notes that if state A wishes to engage state B in a cooperative

venture, but state B distrusts state A, costly signals will be necessary to

reassure state B that state A is a reliable partner. In the case of Gorbachev,

Kydd analyzes the Soviet capitulation over the Intermediate Range

Nuclear Forces (INF) Treaty in 1987 as just such a costly signal. That

treaty called for the United States and Soviet Union to eliminate all

ballistic and cruise missiles with ranges of 500–5,500 kilometers and

provided for verification procedures, including on-site inspections. This

treaty represented a significant concession by the Soviets for a variety of

reasons, including the fact that at the time the verification procedures in

the treaty were the most stringent in history, including intrusive on-site

inspections previously opposed by the Soviets; the category of missiles in

question gave the Soviet Union many more targets (e.g., American allies

in western Europe) than it gave the United States; and the treaty did not

govern the disposition of the nuclear weapons of other Western nations,

meaning that American allies remained free to deploy intermediate-

range missiles in Europe if they so chose.

For a signal to work, it must be cheap enough for the sender to

decide to proceed but expensive enough that the target, in this case the

United States, updates its prior beliefs about the reliability of its pro-

spective partner. In reference to reputation more generally, we should

expect the cost of the signal necessary to cause such an updating of pri-

ors to be higher when the sender is an old state with a well-established

reputation, or when states A and B have a long history of interaction

with a large number of data points supporting their prior beliefs.

Because well-established reputations are less responsive to individual

interactions, the magnitude of the interaction, in other words the cost

of the signal, must be greater for it to have a significant reputational

effect.

New states, or states with new regimes, on the other hand, have

reputations that are less well established, so more is at stake when they

make compliance decisions. Because observing states have only weak

priors about the new state’s willingness to comply with international legal

obligations, each individual compliance decision has a larger impact on

the new state’s reputation. It follows that, all else equal, the incentive to
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comply is increased. This may lead new states to be especially diligent

about complying with international legal obligations (Shihata 1965), as

is illustrated by the efforts of the Russian Federation (a new regime) to

comply with its obligations in the early 1990s. The theory predicts, then,

that states with more fragile reputations will make greater efforts to

comply with international law than would a similarly situated state with a

stronger reputation.11

Following the disintegration of the Soviet Union, several of the 15

new republics were ‘‘born nuclear,’’ in the sense that they inherited an

extensive nuclear arsenal from the Soviet Union. Global leaders hoped

that Russia would succeed to the Soviet Union’s status under the NPT

as a nuclear nation and that the remaining states, Ukraine, Belarus, and

Kazakhstan, would return their nuclear arsenals to Russia and accede to

the NPT as NNWS. Considering Russia’s history of imperialism with

respect to its neighbors, it would have come as no surprise if those states

had elected to retain their nuclear deterrent. Instead, all three complied,

returning their weapons to Russia and acceding to the NPT as NNWS. A

study of Ukraine’s motivation for this action, taken in the face of realist

incentives to the contrary, suggests that Ukraine was motivated by the

desire to build its international reputation (Sagan 1996).12

Notice that this might be perceived to be inconsistent with the

earlier discussion of newly independent states and their decision to ex-

propriate investment. Closer consideration, however, reveals that there

is no conflict here. As mentioned, newly independent states in the in-

vestment context had reason to think that future investment flows

would be modest, so the expropriation of existing investment, even if it

had a profound impact on the state’s reputation for compliance with

customary international law rules governing expropriation, generated

modest costs.13 The former Soviet Republics, on the other hand, gen-

erally sought relations with the West and could hope to extract value

from a strong reputation.

The Role of Information

U
p to this point, it has been assumed that states have complete

information about existing nonreputational payoffs, legal obli-

gations, and one another’s actions. We now relax those informational

assumptions.
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Uncertainty about Payoffs

When states interact, they have some information about the goals and

objectives of their counterparts but normally do not have complete

knowledge of what they seek to achieve. There may, for instance, be

domestic pressures that are not evident to a counter-party, or interna-

tional objectives that are not known to outsiders. To model this fact,

assume that states have imperfect information about one another’s rep-

utational and nonreputational payoffs. Rather than knowing these pay-

offs with precision, they have only unbiased estimates of them. Formally,

one can think of the nonreputational payoffs in a particular instance

as being drawn from a probability distribution where the observing

states know the relevant distribution but do not observe the individual

draw.

This imperfect information with respect to payoffs makes it more

difficult to draw inferences from observations of compliance or viola-

tion. Suppose, for example, a state is observed violating a rule of in-

ternational law despite the fact that other states expected it to comply

on the basis of their estimates of its reputational and nonreputational

payoffs.

An observing state might conclude that the nonreputational payoffs

are just as it estimated, in which case its estimate of the other state’s

willingness to comply (i.e., its reputation) needs to be adjusted down-

ward. Alternatively, the observing state may conclude that its estimate of

the nonreputation payoffs was incorrect. If the short-term payoff from

violation was larger, relative to the payoff for compliance, than the ob-

serving state expected, the violation can be explained. If so, the acting

statemay have behaved precisely as its existing reputation predicted, and

so there is no reason to adjust beliefs about its willingness to comply.

In one circumstance, an observed violation is consistent with a

state’s existing reputation, whereas in the other, the violation signals

that the state’s reputation should be adjusted downward. Because both

the willingness to comply with international law and the payoffs

are uncertain, however, observing states have no way of knowing which

of these two interpretations is correct (or if it is a combination of

both). Lacking information, observing states must estimate the prob-

ability that the violation is due to unexpectedly high costs of compli-

ance, and the probability that the state’s reputation is weaker than was

thought.

92 how international law works



Uncertainty about the payoffs facing a counter-party, then, makes

the process of estimating its reputation less accurate. Actions that should

be attributed to nonreputational payoffs will be partially attributed to

reputation, and actions that should be attributed to reputation will be

partially attributed to other payoffs.

The lesson here is that uncertainty about nonreputational payoffs

reduces the reputational consequences of a violation. These conse-

quences are still present, but they are smaller. The same, of course, will

be true of decisions to comply. Though they may increase a state’s rep-

utation, the magnitude of that increase will be reduced to the extent that

observing states are uncertain about the associated nonreputational

payoffs.14

Uncertainty about Legal Rules

A similar problem arises if there is uncertainty about the legal rules in

effect. Uncertainty of this sort may exist for any number of reasons. The

rule at issue may be a rule of customary international law, in which case

there is a good chance that its very existence is contested. Even when

dealing with a treaty, there may be uncertainty because the treaty is

ambiguous or incomplete with respect to the action in question. To il-

lustrate, the U.S. government initially interpreted treaties pertaining to

the treatment of captured al-Qaeda operatives and Taliban soldiers in

ways that greatly enhance the freedom of American military and intel-

ligence agencies to determine the manner in which they hold and in-

terrogate prisoners. The United States contended, for example, that

Common Article 3 of the Geneva Conventions, which provides cer-

tain rules governing conflicts ‘‘not of an international character,’’ did

not apply to the conflict with al-Qaeda and the Taliban. To the extent

that these claims and the related protests from other governments and

human rights organizations evidence some international uncertainty re-

garding the content of the relevant obligations, they reduce the repu-

tational consequences to the United States for its alleged violation. In

June 2006, the United States Supreme Court ruled that Common Article

3 does apply to individuals captured in Afghanistan, eliminating doubt

about the meaning of Common Article 3, at least under U.S. law.

Faced with uncertainty as to the law, a state may have difficulty

determining if it will face a reputational sanction for its conduct. Be-

cause the reputational sanction is the result of an updating of beliefs by
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observers, what ultimately matters is the attitude of observing states. It

is often clear to all that the law is ambiguous in some way, but different

states may have different beliefs about what the law means or what it

should mean. If the behavior of the acting state prompts observing

states to adjust their estimates of the acting state’s reputation down-

ward, this represents a cost for the acting state.

This presents a dilemma for a state that is considering actions of

uncertain legality. Even if the state determines, in good faith, that a par-

ticular action would be legal, it cannot be sure that other states would

reach the same conclusion. To the extent that legal rules are uncertain,

then, the acting state must tread cautiously.

An observing state has a related problem. If it observes conduct it

considers illegal but the acting state argues is permitted, what conclusion

should it draw about future compliance by the acting state? On the one

hand, the acting state may consider itself to be in violation of the law

and be attempting to muddy the waters by claiming that its actions are

permitted. On the other hand, the state may have attempted in good

faith to comply with the relevant rule and may simply have reached a

different conclusion about its content. In either case, the reputation of

the acting state may be affected, but the former would surely provoke a

more significant reduction in reputation than would the latter. A good

faith effort to comply indicates that the acting state sought to comply

and its violation indicates a difference of interpretation. Had the con-

tours of the law been clear, it may be that the state would have complied,

in which case no reputational adjustment is called for. A state making a

bad faith claim of compliance, on the other hand, knowingly violated

the law and, in so doing, delivered a stronger signal about its willingness

to do so.

The only sensible strategy for an observing state is to adjust its

perception of the acting state’s reputation on the basis of its estimate of

that state’s actions. That it violated a legal rule (as interpreted by the

observing state) suggests that there will be some reputational loss (put-

ting aside the possibility that the violation was expected on the basis of

the nonreputational payoffs), and the magnitude of that loss will reflect

some estimate of the likelihood that the acting state acted in good faith.

A closely related question is how states come to believe that a par-

ticular interpretation of a text is correct. That is, when there is ambiguity

in an agreement, how do the states come to a view as to its meaning and

determine what constitutes a violation? It seems clear that norms arise
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around specific terms and that these norms influence interpretation.

Less clear is where these norms come from. Some arise during the course

of the negotiations, some from the general context (e.g., if a term is used

in many existing agreements, it may be understood to mean the same

thing in a new agreement), and some from interactions that take place

after the treaty enters into force. Strictly speaking, of course, it is usually

only the text itself that has legal force, but in practice, norms of inter-

pretation are relevant.

But if norms serve to clarify the meaning of text, one must also

acknowledge that norms can alter that meaning. In other words, norms

may generate a de facto legal rule that the text of an agreement does

not provide. Consider, for example, Trinidad and Tobago’s withdrawal

from the Inter-American Convention on Human Rights and the Op-

tional Protocol to the ICCPR in 1999. Both of these withdrawals were

facially legal, in that they were made pursuant to withdrawal provi-

sions in both agreements.15 Nevertheless, Trinidad and Tobago received

an enormous amount of criticism for its withdrawal, which had the

effect of denying supranational review of alleged domestic human rights

abuses.19 Denying this review was, in the critics’ view, tantamount to

denying the underlying substantive rights (Trinidad and Tobago did

remain a party to the ICCPR itself). The overall effect was to undermine

the perception of Trinidad and Tobago’s commitment to its human

rights obligations. One might interpret this as a signal that Trinidad and

Tobago is unwilling to comply with customary international law rules

embodied in the relevant instruments, or one might interpret it as a

norm-driven de facto ban on withdrawal from the treaties themselves.

In either case, despite the textual legality of its actions, Trinidad and

Tobago’s reputation for compliance with its human rights obligations

suffered as a result of these withdrawals.

This same reasoning helps to explain how an agreement can come

to be either partially or entirely obsolete. Even without formal termi-

nation, the relevant parties may all come to share the view that the

treaty is inappropriate and no longer in effect. If that happens, a vio-

lation would have no reputational effect. Consider, for example, that the

U.S. State Department lists as treaties in force a series of agreements the

United States signed with Iran before the Iranian revolution of 1979,

including a Mutual Defense Assistance Agreement;17 economic coop-

eration agreements;18 and educational assistance agreements.19 It is clear

that the United States’ failure to come to the aid of Iran during the
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Iran–Iraq war, and indeed its decision to assist Iraq, did not harm

the United States’ reputation for compliance with international law.

Events had made the treaty obsolete, and all observers understood as

much.

This discussion of information sheds light on one of the ways in-

ternational agreements can affect behavior. By providing greater trans-

parency with respect to the relevant rules, international agreements

make it easier to classify behavior as compliant or violative. This, by

itself, improves the probability of compliance because it distinguishes

violators from nonviolators. Clarity in the rules makes it less likely that a

violation will be perceived as compliant or that compliant behavior will

be perceived as a violation.

This discussion also offers an explanation for why states go to such

lengths to claim that their behavior is in compliance with international

law. To the extent that a state is able to persuade others that its actions

were actually in compliance with a reasonable interpretation of the law,

the reputational sanction will be reduced.

Uncertainty about Actions

An analogous discussion applies to uncertainty about a state’s actions.

For example, it is not entirely clear how the United States is treat-

ing detainees in Guantanamo. There are credible allegations of human

rights abuses, but uncertainty remains regarding the scale and scope of

behavior that violates international law.

Needless to say, a violation of international law generates a repu-

tational sanction only if some other country knows about the violation.

It follows that a violation will lead to a smaller reputational loss if fewer

countries know about it. By reducing the visibility of their violations,

then, states reduce the reputational consequences.

Things are more complicated if a state’s actions can only be ob-

served imperfectly. This is true in the Guantanamo example, as well as

a host of other contexts. For example, a state’s environmental laws can

be examined, but it may be difficult to evaluate the application of those

laws or the degree of corruption associated with them. Other examples

are easy to find—compliance with arms control agreements is often

difficult to verify (e.g., Iran and its nuclear ambitions), the extent to

which a state subsidizes an industry may not be clear (making it difficult

to tell if it is violating its trading obligations), and so on.
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In other instances, some states will observe a particular action but

others will not. Those that observe the illegal action obviously do not

face uncertainty with respect to the activity. If these observing states

publicly announce that there has been a violation, however, those that

did not observe the conduct may be uncertain about whether to believe

the allegations or the denials of the accused state (assuming that the

accused statemakes such denials). These situations, and others like them,

cause uncertainty about the actions taken by a state.

When there is uncertainty about whether a state has acted illegally,

observing states must draw inferences from the information they have.

They will estimate the probability that a violation has taken place and

update their beliefs accordingly.Anaccused state, therefore,will face some

reputational loss, but the lower the estimated probability that a violation

has taken place, the smaller the impact on its reputation will be. Not only

will violating states face a reduced sanction as a result but also some

nonviolating states that are suspected of having committed a violation

will suffer an undeserved reputational loss because they are wrongly

suspected of having breached their international legal obligations.

The net result is to reduce the incentive to comply that the repu-

tational sanction provides, because the consequences of violation rela-

tive to compliance are reduced by the uncertainty about the actions a

state takes.

The Impact of Uncertainty

So each type of uncertainty—whether it relates to the payoffs at issue,

the legal rule in place, or the actions taken—reduces the incentive to

comply by reducing the cost of a violation. Inferences about reputation

become more difficult to draw on the basis of available information.

The reputational stakes of a particular action, then, are reduced. The

result is that some states that would have complied may breach because

the reputational sanctions are reduced.

However, states are not helpless in the face of this reality. To the

extent that they are able to promote more complete information, they

help to retain the compliance pull of reputation. Among the strategies

they use are efforts to clarify legal rules (e.g., codification of customary

international law); transparency requirements in international agree-

ments (e.g., theWTO’s Sanitary andPhytosanitaryAgreement,which gov-

erns health and safety, includes a variety of transparency requirements,

Reputation 97



including that trade measures justified on health and safety grounds

must be published prior to their enforcement);20 measures to ensure

ongoing communication (e.g., international antitrust agreements typi-

cally provide specific information-sharing provisions, and regulators

interact through the International Competition Network);21 reporting

and monitoring requirements in agreements (e.g., the Convention on

the Elimination of Discrimination Against Women (CEDAW) requires

periodic reports from states); and so on. And of course states are able to

discuss conflicts and disagreements and share information directly with

one another when problems arise.

This effort to improve the flow of information sounds a great deal

like the sort of behavior that the ‘‘managerial school’’ would like to en-

courage (Chayes and Chayes 1995). The Chayes focus on how commu-

nication among parties to an agreement can improve compliance by

resolving interpretative ambiguities; generating consensus as to what

constitutes compliance; suggesting new methods of fulfilling obliga-

tions; and persuading the parties to comply with the agreement. The

actual mechanism through which compliance occurs, however, is quite

different in the managerial model. To the extent that model provides

an account of why states comply, it asserts that states have a ‘‘general

propensity to comply’’ with commitments. In the rational choice model

developed in this book, of course, no such general propensity is assumed.

The informational mechanisms discussed earlier (along with others) are

useful because they increase the relevance and force of reputational

sanctions. That is, better information leads to payoffs that promote

compliance.

When states make informational claims, of course, the goal is not

always to simply share truthful information with others. Because in-

formational issues affect payoffs, states have an incentive to attempt to

manipulate the information sets of others. This is most obviously done

when a state attempts to hide its illegal conduct, but attempts to affect

the views of other states are common with respect to each of the three

informational categories mentioned in this section (payoffs, legal rules,

and actions). For example, on March 31, 1939, Britain’s prime minister,

Neville Chamberlain, declared in a speech on the floor of the House of

Commons that Great Britain and France would guarantee the security

of Poland against a possible German invasion. This statement was in-

tended to lend credibility to France’s commitments to Poland under the

1921 Franco-Polish Military Alliance, and it foreshadowed the signing of
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an Anglo-Polish mutual defense treaty in August of 1939. In effect, the

speech alleged that Britain’s payoffs were such that it would not stand

by if Poland were attacked. The strong rhetoric of states on the subject

of a customary international law of expropriation is another example in

which states have attempted to influence the content of the law. For

many years the United States, among others, insisted that the ‘‘Hull

Rule’’ of prompt, adequate, and effective compensation applied when

foreign investment was expropriated. Many other states resisted this

notion and argued that some lower standard applied.22

So the role of information helps to explain why states expend so

much effort to influence perceptions of other states and nonstate actors.

These efforts include official denials (whether true or not) regarding the

conduct of the state, participation in debates about existing rules of

international law, and claims about the stakes involved in decisions. The

more successful such efforts, the smaller the reputational consequence

for a violating state.

The same considerations explain how the work of some human

rights NGOs, such as Amnesty International, can affect state behavior.

Credible reports that shed light on the conduct of states reduce the

uncertainty regarding their compliance and, therefore, increase the rep-

utational consequences of a violation.

Interestingly, many human rights NGOs are also engaged in an

effort to push the frontier of human rights law and expand the legal

rules to include more types of conduct. To this end, they advance argu-

ments about why particular actions should be considered human rights

violations, or they may even assert that a particular rule exists even when

a disinterested observer might disagree. This effort is intended to gen-

erate greater consensus on human rights obligations and persuade at

least some people that additional human rights norms should be con-

sidered legal obligations. This behavior may not generate any increase in

certainty (if successful, it may simply expand the set of actions that is

considered illegal without generating any additional clarity at the edges),

but it can serve to expand the set of behaviors that international law

proscribes.

One result of these actions is that the difference between a violation

of a human rights treaty—where the law is relatively clear—and the

violation of an alleged rule of customary law, where the rule is often less

clear, is not emphasized. This generates a tension for some human rights

groups. When reporting on human rights violations, it is important that
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they retain a high level of credibility. If a group is perceived to be highly

partisan or overly eager to condemn the practices of governments, its

reports will lose credibility and cease to be useful tools of informa-

tion dissemination. When attempting to extend the boundaries of the

law, however, a human rights group has an incentive to argue for an

expansive definition of human rights. Though the groups need some

credibility here as well, this work is more in the style of advocacy and less

in the style of disinterested reporting. A group that engages in its ad-

vocacy function in an evenhanded and neutral fashion will have less

success influencing the course of human rights law. But a group that

pushes too hard in its advocacy work will be less credible when it at-

tempts to shed light on existing violations.

The Compartmentalizing of Reputation

T
o say that states want and pursue a reputation for compliance with

international law leaves open the question of whether a state has a

single reputation for compliance or whether that reputation varies by

subject area, by who the counter-party to an agreement is, or by regime.

Some commentators argue that states have different reputations with

respect to different agreements (Downs and Jones 2002; Mercer 1996,

p. 7), while others speak of states having only a single reputation

(Chayes and Chayes 1995).23 Most of the following discussion concen-

trates on the question of whether states have different reputations in

different issue areas. Analogous discussions could investigate the extent

to which different regimes within a state have different reputations, and

the extent to which reputation depends not only on the acting state but

also on the observing state. Because the same basic ideas apply to these

other dimensions along which compartmentalization of reputation may

take place, I discuss them in a more abbreviated way after considering

issue-specific reputations.

Reputation by Issue Area

The extent to which violations affect a state’s reputation generally, and

the extent to which the impact is limited to one issue area, depends

primarily on what it is that observing states learn as a result of a vio-

lation. When a state violates a commitment, it reveals that its expected
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payoff from a violation is larger than its expected payoff from compli-

ance. Observing states must try to infer why this is so. One possibility is

that the direct gains from violations relative to compliance are relatively

large. If this is so, there is no reason for a violation in this issue area to

affect other issue areas. Suppose, for example, Venezuela enters into and

subsequently violates an environmental agreement it. If observing states

conclude that this violation reflects a Venezuelan view that future en-

vironmental harms will be small (and therefore Venezuela is not pre-

pared to bear significant costs to protect the environment), then those

observing states will update their beliefs about Venezuela’s attitude

toward the environment. This updating will have no impact on inter-

national commitments in, say, trade or security. Another possibility,

however, is that observing states will conclude that the violation reflects

a more generalized reluctance to bear costs today in exchange for future

benefits. It might, for example, reflect the fact that Venezuelan leaders

have a higher discount rate than previously thought. If so, the viola-

tion will lead to an updating of beliefs about Venezuela’s willingness to

comply with international law in general and will, as a result, impact all

of Venezuela’s efforts to achieve international cooperation.

It is helpful to be clear about what it means to have one or several

reputations. If a state has a single reputation across all issue areas, then

all actions of that state impact this reputation. At the extreme, actions in

the human rights area have no greater reputational impact on future

human rights commitments than on, say, future economic or envi-

ronmental promises. If, on the other hand, a state’s reputation is fully

compartmentalized by issue area, actions in one area have no bearing on

the state’s reputation in another area. A state can engage in widespread

and flagrant violations of commitments in, for example, the security area

without affecting its reputation in the economic area. Even within a

particular area, a state may have a number of reputations depending on

the particulars of the interaction. Huth (1997), for example, disaggre-

gates a reputation for resolve into four different categories.

The sensible answer to the question of whether states have one

reputation or multiple reputations, given current understandings about

reputation, is almost certainly ‘‘both.’’ For several reasons, it is implau-

sible for violations in one issue area to be strictly limited to that area.

First, a violation (or compliance) provides information about a state’s

attitudes toward a particular area of law. It signals how important that

area is to the state, how important it feels future cooperation in the area
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will be, and so on. This is simple enough, but it requires some sense of

what constitutes an ‘‘area’’ of law. Would the Geneva Convention Re-

lative to the Treatment of Prisoners ofWar, for example, be its own area,

meaning that violations would not implicate other areas? Or would

violations of those conventions speak to a state’s reputation with respect

to humanitarian law generally? Would they have implications for other

security issues such as a state’s reputation for compliance with bans on

landmines or other military technology? Or would violations instead, or

perhaps also, affect a state’s reputation for compliance with human

rights treaties? The answer, of course, is that there is no answer. What

constitutes an area for this purpose will depend heavily on context,

and even with respect to a single compliance decision there will not be

a single ‘‘area.’’ A violation of a fisheries treaty may signal both that

the state is relatively unconcerned about harm to the fishing stocks and

that there is little domestic support for environmental measures more

generally.

Second, violations of international commitments will at a mini-

mumprovide information about a state’s underlying discount rate. Even

if that rate varies somewhat from subject matter to subject matter, the

relevant discount rates in each area will be determined in part by the

state’s general willingness to accept present costs for future benefits, as

determined by, for example, the state’s domestic structure.

Finally, observation suggests that reputations are generalized, at

least to some extent. This is most clearly visible in the form of rogue

states that have sacrificed whatever reputational capital they once had.

These states are normally not considered to be violators in only some

small number of discrete areas (though there may be a few areas that are

most responsible for their loss of reputation) while simultaneously being

thought of as reliable partners in other areas. It appears instead that

sufficiently egregious violations in a few areas are often enough to com-

promise a state’s reputation across the board. This is consistent with the

model of reputation developed here, because egregious violations in

several areas might indicate that the state has a high discount rate or

simply expects few benefits from a strong reputation. If so, it is appro-

priate for other states to draw negative inferences about the acting state’s

general reputation.

If the notion that a state has multiple reputations that are com-

pletely isolated from one another seems far-fetched, it is similarly dif-

ficult to believe that states have a single reputation across issue areas.
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Consider, for example, the Pinochet regime in Chile in the early 1970s.

Pinochet came to power in a military coup in 1973 that removed the

leftist government of Salvador Allende. The Allende government had

nationalized industry, seized land and factories, and implemented price

controls, all of which had combined to leave the Chilean economy in

tatters and make international investors extremely anxious. Pinochet’s

military junta thus came to power with two goals: economic stabiliza-

tion and political reform designed to prevent the recurrence of polar-

izing and self-destructive policies. The political aspect of the agenda was

carried out through repression, much of which constituted a violation

of the ICCPR, which Chile ratified in 1972 and which entered into force

in March 1976. In contrast, the neoliberal economic reforms were car-

ried out with an eye toward economic stabilization and restoration of

Chile’s credibility with the global financial and business communities, a

program that yielded fruitful results from 1977 to 1981 and then again

following Chile’s graduation from IMF assistance in the late 1980s. In

this example, Pinochet’s Chile benefited from a reputation for compli-

ance with economic commitments but surely had a much weaker rep-

utation on human rights issues. The 2003 American-led invasion of Iraq

offers another example. Though there was some spillover to other areas,

in the main the reputational harm to the United States seems to have

been limited to matters of peace and security.

So it is likely that states have different reputations in different issue

areas, but that these reputations are related to one another. One can

think of the ripples a stone dropped in a lake creates, with the place

where the stone enters the lake being analogous to the location of a

violation. The reputational consequences are greatest at the point of

impact, and at points further from the specific violation, the reputa-

tional consequences diminish. Though a state is likely to have multiple

reputations, it is unlikely that these reputations are entirely independent

of one another. A violation of an environmental agreement, for example,

may have its largest impact on a state’s reputation for compliance with

environmental commitments, but will often also have at least some

spillover impact on other areas.

Notice that the acting state cannot control the extent to which its

behavior in one area affects its reputation in other areas. The extent to

which reputation spills over from one area to another is determined by

the extent to which a state’s actions provide information about char-

acteristics that are relevant only to a particular context (e.g., whether the
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state values ongoing cooperation on a narrow issue) as opposed to a

broader set of situations (e.g., the state’s discount rate). If an observing

state believes that another state’s breach in the human rights area signals

an unwillingness to comply in the trade area, for example, then that

breach will carry reputational costs in the trade area.

The question of whether states have one or several reputations has

implications for the effectiveness of international agreements. Among

other effects, the number of reputations a state has determines the extent

to which decisions about compliance in one area are influenced by rep-

utational concerns in other areas. Can decisions on peace and security,

for example, be made without affecting present and future economic

commitments? The answer to this question has important implications

for the decisions governments make. Consider, for example, American

efforts in the war on terror. If reputation is highly compartmentalized,

the United States can be much more aggressive in some of its actions

than would be the case if there were large reputational spillovers into

other areas. Suppose the United States violates international rules gov-

erning the treatment of prisoners. If it suffers reputational harm only

with respect to humanitarian law, the associated costs are modest. Fu-

ture U.S. efforts in the humanitarian law area are unlikely to be of central

importance to the country, so even if reaching agreement in this area is

more difficult in the future, the costs to the United States are very small.

The important caveat to this point is that the United States may wish to

use humanitarian law as a tool to protect its own citizens and soldiers

and current U.S. violationsmay hamper this effort. If, on the other hand,

U.S. violations produce reputational spillovers that affect other areas of

international cooperation, the costsmight be higher. If, for example, U.S.

violations hinder negotiations regarding North Korea’s nuclear ambi-

tions, the costs are much higher.

One area where the compartmentalizing of reputation is important

is human rights. Consider, for example, the potential for international

law to constrain the human rights conduct of a state. Venezuela, for

example, is party to the ICCPR, which prohibits, among other things,

torture, degradation, arbitrary arrest, and detention. It also guarantees

rights to certain legal processes. The breakdown in recent years of law

and order in Venezuela has compromised these rights on a broad scale,

prompting inquiries by the UN Commission on Human Rights as

well as the Inter-American Commission on Human Rights. If reputa-

tion is fully compartmentalized, these developments impose reputational
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consequences only on Venezuela’s human rights commitments. Unless

those commitments are linked to international benefits that the leaders

of Venezuela care about (e.g., international trade), it is hard to see why

that reputational loss would concern them. If, on the other hand,

the state suffered a general loss of reputation, this would be costly to

decision-makers, who would find it more difficult to pursue whatever

other objectives they may have in the international arena.

Generalizing from these examples, if reputations are compartment-

alized, it will be more difficult to generate compliance in areas where

states have little interest in building a good reputation. It will, conversely,

be easier to do so in areas where states have much to gain from a good

reputation. This may imply that cooperation will be difficult in, for ex-

ample, human rights and easier in, for example, economic interactions.

It has been argued that the existence of a single reputation implies

that compliance rates should be comparable across issue areas (Downs

and Jones 2002). This, however, need not be true. Compliance rates are

determined by the reputational and nonreputational costs and benefits

of compliance. A single reputation does not imply that either the costs or

the benefits of compliance are constant across issue areas. Consider, for

example, the decision to violate an extradition treaty. Even if we assume

a single reputation, the compliance decision will reflect, in addition to

the state’s existing reputation, the nonreputational costs and benefits

and the reputational consequences of violation or compliance. There is

no reason to think that the nonreputational payoffs in the extradition

area bear any particular relation to those relevant to, say, a treaty gov-

erning the establishment of national borders. There may be powerful

domestic pressure to ignore the extradition treaty, and this may generate

nonreputational payoffs that make violation the state’s best strategy.

With respect to national borders, the state may have no reason to chal-

lenge the established borders, and so compliance is a better approach.

With respect to reputational payoffs, the violation of an extradition treaty

may be a relatively minor issue that has little impact on a state’s general

reputation, whereas the violation of a treaty establishing a boundary

may have a profoundly negative impact on reputation. The point here is

that differences in reputational consequences do not require that states

have multiple reputations.

If, indeed, states have multiple reputations but they are interrelated,

as discussed, what are the implications for international law and com-

pliance? Most obviously, state actions in an area will have their greatest
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impact within that area. So a decision to violate a trade agreement will,

first and foremost, affect a state’s reputation in trade and especially with

respect to the agreement at issue. But the reputational consequences will

not be limited to one narrow area. There will be spillover to other

‘‘adjacent’’ issue areas such as other economic agreements. For more

distant issues such as environment or human rights, the reputational

impact will presumably be still less. So while a state’s reputations may

differ from one area to another, they are not entirely independent of one

another.

When making a compliance decision, then, a state will take into

account the reputational impact of its actions across all issue areas, but

will also recognize that the reputational sanctions will be largest in the

areas closest to the one at issue.

Reputation by Regime

Once we recognize that states are likely to have different if interde-

pendent reputations across issue areas, it is easy to see that reputations

may vary along other dimensions as well. For example, the reputation of

a state is likely affected by the regime in place. This is most obvious in

the case of extreme regime changes. To illustrate, consider again the

example of Chile during the transition from the Allende to the Pinochet

government. Under Allende, Chile expropriated the assets of foreign

firms and, accordingly, had a reputation among both states and potential

investors for disregarding the existing international law on investment.24

When Pinochet seized power, this reputation changed almost instantly,

and foreign investment returned.

When regime changes are as dramatic as in this example, it is easy to

see why a state’s reputation would change. Though less dramatic, it is

likely that more modest regime shifts also affect a state’s reputation. For

example, the election of a Democrat to the White House might reduce

the United States’ reputation for compliance with its free trade agree-

ments. Because Democrats rely on organized labor for much of their

political support, their commitment to free trade agreements such as the

recently signed DR-CAFTA might be in doubt. To be sure, shifts of

this sort occur only at the margin, and the new regime retains an interest

in honoring the commitments made by its predecessor regimes. The

point here is simply that some reputational effects can come about in

this way.
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Reputation by Dyad

Just as reputation may vary from one issue area to another, it is con-

ceivable that a country’s reputation (or its reputation in a particular

area) varies from one counter-party to another. There is, after all, no

reason to think that a state will behave in the same way toward its

friends and allies as it will toward its enemies and rivals. If a state’s

willingness to comply varies based on these factors, rational states will

take this into account when they deal with one another. In negotiations

with Canada, for example, the United States benefits from a high level of

reputation and trust. In dealings with Iran, the United States almost

surely enjoys a less positive reputation. On the basis of a review of case

studies on the subject of security and deterrence, Huth (1997) concludes

that there is some evidence to support the hypothesis that reputations

form within country-pairs. The extent to which this evidence speaks to

reputation in international law is, however, an open question.

In the context ofmymodel of reputation, it is possible to understand

dyad-specific reputations as a reflection of the fact that states have more

frequent and more valuable interactions with some counter-parties than

with others. As mentioned, the United States and Canada have frequent

interactions, many of which yield high payoffs from cooperation. The

United States has fewer interactions with, say, Tanzania. In terms of the

earlier discussion of the value of reputation, the value the United States

places on a reputation may be different when it deals with Canada than

when it deals with Tanzania. The United States, then, would have one

value function (which could be labeled VC) with respect to Canada and

another with respect to Tanzania (which could be called VT). Like

compartmentalized reputations by issue area, there is no compelling the-

oretical reason to believe that a state will have either a single reputation

across all counter-parties or an entirely compartmentalized one. Both of

these outcomes, and many that lie between these extremes, could gen-

erate a stable equilibrium.

That said, it seems unlikely that a state’s reputation is entirely

compartmentalized by counter-party. At a minimum, by observing the

behavior of a country with its other partners, a state can draw lessons

about that country’s discount rate and its attitude toward its legal ob-

ligations. Furthermore, if reputation were entirely dyad specific, we

would expect more default in instances where one state places lit-

tle value on its future ability to make credible commitments with its
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counter-party. For example, when a developing country accepts aWorld

Bank loan, its promise to repay is backed by the country’s reputation (at

least its reputation with respect to financial obligations). Though it is

certainly within the legal capacity of the state to default on the loan,

countries have shown themselves reluctant to take such a step for fear

that this might generate a negative signal to other potential lenders,

including both private lenders and other states. Notice that this is not

simply a concern about signaling that the state is in poor financial

health. Where default on World Bank or IMF loans is being considered,

it is often well known that the state is in dire financial straights. If any-

thing, from a purely financial perspective, defaulting on existing debts

would make a state more able to repay because the default would re-

duce its total debt load. Nevertheless, states do everything they can to

avoid defaulting, because they fear the reaction of international finan-

cial markets, including parties other than the World Bank or IMF. Their

reputational concern certainly extends beyond the specific contractual

parties involved. Third parties observing the default will draw inferences

about the likelihood of future defaults from the state’s conduct (Tomz

2007).

Trade offers another example. When entering into negotiations re-

garding DR-CAFTA, the Central American participants would be fool-

ish to ignore the behavior of the United States under the WTO and

NAFTA. These other agreements suggest, for example, that the United

States generally (with some exceptions) respects the decisions of arbitral

bodies established by trade agreements.25

A more dramatic example is the birth of a new state. For example,

after the collapse of the Soviet Union, Ukraine became an independent

state. It would have been foolish for Ukraine to treat all other states

as having a clean reputational slate. Ukrainian officials had knowledge

of how states had reacted to legal obligations in the past, even if none of

those obligations had been with Ukraine itself. By taking into account

the past actions of states, Ukraine was able to develop a better estimate

of the reliability of its future partners.

The Impact of Multiple Reputations

In its most disaggregated form, then, it is possible that every regime of

a country has its own set of reputations and that these reputations

are different in each issue area and with each partner. And one could
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probably identify further dimensions along which to compartmentalize

reputation. As argued, however, a rational state forms its expectations

about the conduct of another state on the basis of all available infor-

mation, so there is no reason to think that each of these reputations

is fully independent of the others. Thus, even if there is a meaningful

difference in, for example, Thailand’s reputation on economic com-

mitments and its reputation on human rights commitments, and even if

each successive regime in Thailand has a set of reputations that are to a

certain extent distinct from that of previous regimes, there will still be

spillovers from one reputation to another. The most useful information

for an observing state will obviously be the past behavior of the current

regime within the relevant issue area. But what would an observing state

do if there was no such past conduct? A new regime may have not yet

addressed, say, human rights issues. It seems clear that, absent unusual

circumstances, an observing state would take into account the reputa-

tion of the prior regime on human rights issues. It would then adjust

that reputation to reflect what it knew about the current regime. If the

current regimes accepted and honored international obligations in other

areas, even when breach offered a payoff, then the observing state might

adjust its reputational estimate upward. In this simple example, both

the prior regime and other issue areas have influenced perceptions.

To the extent that reputations can be isolated, however, it is in-

teresting to ask if the force of reputation is reduced if there are few

spillovers to other issue areas (or other partners, or other regimes).

Downs and Jones (2002) argue that the presence of multiple regimes

implies that reputation has less force.26 This conclusion, however, re-

quires an assumption that as a state’s reputation narrows, its force

within the area in which it is relevant does not increase. Consider the

following example. Japan and Russia have both trade and environmental

dealings with one another. Assume that each state has a single reputation

and that Russia has failed to honor an environmental agreement with

Japan. Its reputation will be hurt as a result, and this reputational sanc-

tion will impose costs on Russia when it deals with Japan on either

environmental or trade issues. For clarity, assume that the cost of this

lost reputation is E in the environmental context and T in the trade

context, leading to a total cost of EþT.

Now assume that the states have separate reputations for trade

agreements and environmental agreements, and that a violation of an

environmental agreement has no impact on a state’s reputation in the
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trade area. Assume again that Russia has violated an environmental

agreement. By assumption, there is no reputational consequence in the

trade arena (i.e., T¼ 0). There remains, of course, a reputational con-

sequence in the environmental area. If we assume that the cost in the

environmental area is the same in this case as it would be if the state has a

single reputation, then the total cost of the violation is simply E. It

follows that the assumption of multiple reputations implies that repu-

tation has less impact on compliance.

But this analysis is flawed. The reputational cost in the environ-

mental area will be higher if there are multiple reputations than if there

is a single reputation. This is so because if there are multiple reputations,

there are necessarily fewer ‘‘compliance opportunities’’ for a state to

establish a reputation in a given area. If Russia has a single reputation,

Russian actions in the trade area yield information that allows Japan to

form beliefs about Russian behavior in the environmental area. This

means that Japan observes a larger number of compliance decisions by

Russia and, therefore, its view of Russia’s reputation is more stable. In

contrast, if Russia has a reputation for compliance with environmental

agreements that is independent from all other areas, Japan will have

observed many fewer compliance decisions by Russia. Therefore, when

Russia does make such a decision, the priors of observing states (in-

cluding Japan) will be weaker, and the impact of a particular conduct on

reputation will be larger. The Russian violation of the environmental

agreement, then, will generate a reputational cost in the environmental

area of some amount, E*> E. Without additional assumptions, there is

no way to know if E* is larger or smaller than EþT.

So we cannot conclude that having multiple reputations somehow

reduces states’ incentive to comply with their obligations. We can con-

clude that reputation will have a larger impact in areas where the value of

cooperation is high. In these areas, a loss of reputation imposes relatively

large costs, so breach is discouraged. This might describe, for example,

trade. Though there are plenty of exceptions, it is clear that states tend to

comply with their trade obligations even when these obligations impose

short-term costs. It seems likely that consistently breaching trade obli-

gations frustrates a good deal of future cooperation and, therefore, is

costly. Human rights may represent a useful example in which the op-

posite is true. States that are tempted to violate human rights com-

mitments are unlikely to be concerned about the possibility that future

human rights agreements will be difficult to negotiate or join. This
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reduces the costs associated with the violation of these treaties and,

therefore, makes such a violation more likely.

Limits and Caveats

B
efore discussing the sources of international law in the next two

chapters, it is useful to address some of the limits and questions

raised by the theory advanced up to this point. The following subsec-

tions discuss the limits on the ability of reputation to influence state

conduct and the relationship between a reputation for compliance with

international law and other kinds of reputation.

The Limits on Reputation’s Ability to Generate Compliance

It should be clear from the foregoing discussion that reputational sanc-

tions can generate compliance in some but not all circumstances. This is

a necessary feature of any model of international law. We observe that

states sometimes violate their obligations, and so our theory must have

some explanation for when that will happen.

Consider one of the more dramatic failures of international law in

the last century—the Munich Accord of 1938. Under the terms of this

agreement, France and Britain agreed to the German annexation of the

Sudetenland, a German-speaking region of Czechoslovakia. In exchange,

Hitler promised that he had no further territorial ambitions in Europe.

The Munich Accord failed to deter Germany’s subsequent decision to

seize the rest of Czechoslovakia, or the later decision to attack Poland,

which triggered the outbreak of World War II. Nazi Germany’s failure to

comply with theMunich Accord was, to be sure, a failure of international

law, but it is not one that should surprise us. It is clear (at least in ret-

rospect) that Nazi Germany had no reason to value a good reputation.

Hitler’s ambitions required that he ignore international legal norms, in-

cluding the national boundaries of other states. These ambitions were

inconsistent with the maintenance of a good reputation for compliance

with international law, so there was no point in cultivating such a repu-

tation. In other words, the harm to Germany’s reputation as a result of its

violation of the Munich Accord imposed only a modest cost on the state.

Probably more important than Nazi Germany’s lack of interest in a

strong reputation was the fact that the decision to violate the Munich
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Accord involved calculations about national security, territorial expan-

sion, and European dominance. Though states have a reason to protect

their reputation for compliance with international law, the value of rep-

utation is, nevertheless, limited. Even the threat of a total loss of rep-

utation would not normally cause a state to take actions that threaten its

very existence. In the lead-up to World War II, Germany sought ex-

pansion and control of much of Europe, a prize whose value surely

exceeded the reputational consequences of Hitler’s actions. The pre–

World War II experience in Europe also illustrates how observing states

update their beliefs. As Nazi Germany repeatedly failed to honor

commitments, other European states adjusted their estimates of Ger-

many’s reputation, eventually concluding that they could neither seek

nor rely on further German promises.

Indeed, while the violation of the Munich Accord and the seizure of

the remainder of Czechoslovakia may have been the signal to Europe that

Germany did not intend to honor its own agreements or the territorial

integrity of other European states, there had been earlier warning signs. In

1938, prior to Munich, Germany had violated one of the terms of the

Treaty of Versailles when it annexed Austria.27 Earlier violations of

the Treaty of Versailles included Germany’s remilitarization of the Rhi-

neland in 1936, and Germany’s rearmament throughout the mid-1930s.

Nevertheless, many western European nations had come to see the Treaty

of Versailles as unnecessarily harsh and punitive, and had higher expec-

tations of Germany’s compliance with the Munich Accord. So it was the

violation of the latter agreement that caused the collapse of Germany’s

reputation and prompted the British and French to issue the March 1939

guarantee of Polish security against German aggression.

Generalizing this example yields two important lessons about rep-

utation and international law. First, the force of reputation is affected by

a state’s interest in developing or maintaining a good reputation. States

that anticipate little or no return from investments in reputation are less

likely to comply with international law. The effectiveness of reputation

hinges on the state’s desire to be able to make credible promises in the

future.

Second, the force of reputation is limited. Even a state eager to nur-

ture its reputation will violate its legal commitments if the nonreputa-

tional payoff from doing so is large enough. This implies that when the

stakes are very high, the likelihood that reputation can influence the

outcome is smaller. Certainly when states have honest concerns about
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fundamental security interest, for example, international law is unlikely

to have much influence on their decisions. If this is correct, we should

expect to see (as we do) international law largely put aside during mo-

ments of extreme national crisis. Something similar is true of domestic

law, where it is sometimes said that inter arma silent leges (‘‘in times of

war the laws are silent’’). In such moments of crisis, more powerful

forces than international law are likely to push it aside. As the stakes at

issue grow smaller, however, the likelihood that reputational issues

might tip the balance toward compliance grows.

The weakness of international law in the face of high-stakes deci-

sions does not imply that international law cannot be usefully deployed

in high-stakes areas, however. It seems improbable, for example, that

international law can prevent a war that would otherwise take place, but

that does notmean that international law is irrelevant to all issues related

to warfare. To take one example, though it is unlikely to prevent a war,

international law may be able to improve the treatment of prisoners of

war. The Geneva Conventions regulate the treatment of prisoners of war

and, though they are certainly not always complied with, impose repu-

tational costs on states that choose to ignore the conventions. Provisions

of the Geneva Convention Relative to the Treatment of Prisoners of War

stipulate that a detaining power must allow visits to prisoners of war by

representatives of ‘‘protecting powers,’’ that these visitorsmust be allowed

to interview prisoners, and must be allowed to visit the premises in which

they are housed.28 These requirements make it possible for violations of

the Geneva Convention to become public and provide the detaining

power with an incentive to comply. Notice that even the act of denying

access to visitors is a violation that comes with an attendant reputational

cost. For example, following revelations of detainee abuse at the Abu

Ghraib prison in Iraq, the U.S. army suggested that the Red Cross should

no longer be permitted to make no-notice visits to cellblocks. This sug-

gestion became public, and was a source of much embarrassment to the

United States.29 Where this form of reputational cost is insufficient to

generate compliance, reciprocity may succeed. Both sides in a conflict

may prefer a regime of mutual access to prisoners to one of no access. The

international law relating to prisoners of war, then, has some chance of

affecting state behavior, because the gains from a violation may be out-

weighed by its reputational costs (Morrow 2001).

More generally, law can matter in high-stakes areas by targeting

individual decisions that do not themselves implicate high stakes for the
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parties. Compliance with rules governing the treatment of prisoners

of war will often (though not always) represent a modest cost, and legal

obligations might influence the cost-benefit calculation. The lesson is

that international law cannot easily influence high-stakesdecisions.When

trying to create binding obligations, then, negotiators are well advised to

find ways to constrain states by influencing decisions with lower stakes.

An example is the use of inspections in arms control regimes such as the

NPT. A variety of protocols (the International Atomic Energy Agency

Protocols), signed pursuant to the NPT, commit states to certain levels

of transparency regarding their use of nuclear technology. The stakes

involved in complying with these protocols individually are much lower

than the relatively high stakes involved in developing a nuclear capa-

bility. Thus, reputational sanctions associated with the protocols may

deter violation of a protocol, and thus of the larger arms control

agreement, when such reputational costs alone would not have pre-

vented a state from defecting from the arms control regime as a whole.

If high-stakes decisions are difficult to influence, one might hope

that low-stakes decisions are easy to affect. That is, one might think that

a decision to violate the law imposes some fixed reputational sanction

and, therefore, that compliance decisions involving modest costs and

benefits are systematically more likely to be affected by international law

than are decisions that implicate larger stakes. This is only true, how-

ever, if one makes the implausible assumption that reputational sanc-

tions are unrelated to the stakes in the case.

It seems much more realistic to assume that a violation of an ob-

ligation that is of fundamental interest to other states will generate a

larger reputational sanction than will a violation of a minor obligation.

The Kyoto Protocol, for example, requires that state parties submit an

annual inventory of greenhouse gas emissions as well as greenhouse gas

removal by sinks. A state that fails to meet its reporting requirements

on time and instead submits the required reports a day late is unlikely

to face reputational sanctions of any consequence. In contrast, the same

agreement requires a certain percentage reduction in the emission of

greenhouse gases, with different countries having different targets.

A decision to ignore this obligation would result in reputational sanc-

tions. To put it more generally, some violations of international law will

simply be too trivial to trigger reputational sanctions, even when other

states can observe the violation. In these cases, reputation will have lit-

tle or no effect on a state’s decision to comply. It is in cases in which

114 how international law works



observing states view the obligation as a significant basis for forming

future expectations of compliance, and in which the stakes for the state

deciding whether to comply are sufficiently low, that reputation will be

able to exert the most influence.

Other Kinds of Reputation

The discussion of reputation up to this point has been focused on a

state’s reputation for compliance with international law, which could

be called (somewhat awkwardly) the state’s ‘‘compliance reputation.’’

The basic argument relies on the notion that states wish to be able to

make and elicit credible commitments and are willing to forgo at least

some short-term gains in order to develop a reputation that allows them

to make such commitments.

This focus on a state’s reputation for compliance with international

law might leave the impression that a state has no other reputational con-

cerns. Indeed, one criticism that has beenmade of a reputational theory is

that states and their leaders may care about many things other than a

reputation for compliance with international law (Goldsmith and Posner

2005). A state may want a reputation for toughness, retributiveness,

kindness, generosity, or any number of other things (Keohane 1997). In

fact, the bulk of the literature on reputation in international affairs is

concerned with a state’s reputation for resolve rather than for compliance

with international law (Mercer 1996). Furthermore, these other reputa-

tional concerns may be in tension with whatever interest states have in

respecting international law. The problem with this argument is not its

premise (that states care about other things) but its conclusion. The fact

that other factors are relevant tells us nothing about whether a state’s

desire for a reputation for compliance generates an incentive to comply

with the law.

By way of example, imagine a conflict between the United States and

India with respect to intellectual property. This could take the form of

a dispute about India’s legal obligations under the TRIPs agreement, as

was the case in the India–Patents case at the WTO;30 or it could simply

be a case of the United States attempting to persuade or coerce India into

a particular course of action, in the absence of a legal rule. The latter type

of dispute took place during the Uruguay Round of trade talks in the

late 1980s and early 1990s. The United States, among others, wanted

the Uruguay Round to be approved. India was objecting in particular to

Reputation 115



the TRIPs agreement, which would have required India to legislate in-

creased protections for intellectual property. Both sides were concerned

about the substantive issues at stake, but both sides also had reputational

concerns. The United States had good reason to promote a reputation

for dealing harshly with those that do not capitulate to its will, especially

in the intellectual property area.31 India, on the other hand, had an

interest in resisting an increase in international intellectual property

requirements, not least because the pre-TRIPs rules had generated many

jobs for Indian citizens and opportunities for Indian businesses, and the

TRIPs regime threatened these gains. Internationally, India also had an

interest in building its reputation as a leader among developing states

and a country that would resist coercion.

Of course, exactly the same reputational concerns were present

when these two countries were involved in the already mentioned India

Patents case at the WTO. That dispute was the first WTO case dealing

with the TRIPs agreement, so both parties had reputational interests

in resisting a compromise. After the ruling, which went in favor of the

United States, India had an interest in refusing to comply, in an effort to

develop a reputation as a country that is not worth pursuing on TRIPs

issues. The United States had an incentive to ensure Indian compliance

to demonstrate the U.S. commitment to protecting its interests under

TRIPs.

None of the reputational effects discussed in these two examples

speak to a state’s reputation for compliance with international law.

Furthermore, India’s interests, as described in the preceding paragraph,

are in tension with its reputational interest in compliance. This partic-

ular case ended with compliance. After the United States won before the

dispute settlement bodies of the WTO, India agreed to bring itself into

compliance, and did so in 1999.32 The broader point is that when the

compliance reputation and other reputational concerns pull in opposite

directions, either of them may dominate.

This point can be made much more generally. There will frequently

be many costs and benefits at play when a state is making a decision

about compliance. Sometimes the state will have sufficient incentives to

comply without worrying about its compliance reputation. Other times

the incentive to violate a commitment will be sufficiently large that the

state will do so despite its concerns about its compliance reputation.

Finally, there will be times when a state’s reputational interests with

respect to compliance will cause it to comply despite the fact that the
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other relevant costs and benefits provide an incentive to violate the

commitment.

What all of this really means is that there are many influences on a

state’s behavior beyond its compliance reputation. This observation does

not, however, undermine the basic point that the compliance reputation

is relevant to state decisions. Like all influences, compliance reputation

operates at the margin—putting a thumb on the scale in favor of com-

pliance. If other incentives to violate a norm are sufficiently strong,

reputation will not prevent violation. It matters most when the decision

to violate or comply is a relatively close call. In these cases, reputation can

generate compliance where there might otherwise have been violation.
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4

International Agreements

W
hen states come together tomake an agreement, they have nearly

total control over the content and form of the deal. The result is

that agreements range over almost every imaginable topic and virtually

every conceivable form of strategic interaction and they vary widely in

their design. Some are bilateral while others are multilateral; some take

the form of treaties that are said to be ‘‘binding’’ under international law

while others are much less formal; some provide for mandatory dispute

resolution while others do not even mention the subject; some include

comprehensive monitoring schemes while others provide no oversight

whatsoever; some demand extensive changes to existing practices while

others do little more than reflect what states are already doing; some are

highly abstract and focused on general principles while others establish

detailed commitments.

This chapter applies the rational choice assumptions that form the

foundation of this book to international agreements, including both

treaties and agreements that are not formal treaties. The great diver-

sity among agreements and their terms makes it difficult (and perhaps

impossible) to develop a rich model that covers all aspects of these

agreements. Rather than attempting to do so, the chapter identifies a

number of key features of international agreements and explores how

one might understand them in light of the rational choice theory de-

veloped throughout the book.

To cabin the inquiry somewhat, the chapter focuses on how dif-

ferent problems of cooperation are addressed through treaties. Thus,

for example, this chapter discusses how the problem of enforcement is

handled in agreements. In doing so, it considers not only if there is a

dispute resolution provision—the most obvious enforcement tool—but
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also whether states use hard or soft law, the escape clauses they provide,

and more.

The way states construct agreements and the effect those agreements

are likely to have depends in significant part on the nature of the prob-

lem being addressed. A coordination problem, for example, is solved

more easily than a prisoner’s dilemma and, therefore, requires fewer

credibility-enhancing devices, monitoring mechanisms, or other tools

to encourage compliance. So at least one source of the variety in the

design of agreements can be attributed to the fact that these instruments

are intended to address different sorts of problems.

This chapter draws on the work of many authors who have con-

sidered international agreements, but a word should be said about the

issue of the political science journal International Organization entitled

‘‘The Rational Design of International Institutions’’ (Koremenos, Lip-

son, and Snidal 2001). This volume represents an important advance in

our understanding of international agreements, and the insights de-

veloped there have contributed substantially to this chapter and other

parts of this book. This chapter makes reference to the ‘‘conjectures’’

made in the introduction to that volume, written by Koremenos, Lip-

son, and Snidal (2001). They put these conjectures forward for testing in

the volume’s empirical articles and intentionally did so in a fairly in-

formal theoretical setting.1 In an important sense, the focus of the

volume is on the empirical testing rather than the theory. This chapter

adopts a different approach, in that it concerns itself almost exclusively

with theory. It is hoped, of course, that these results will be tested

empirically, but that is a task for another day. For the moment, the goal

is to explore the relevant theory, which remains underdeveloped.

Why Do States Make Agreements?

I
nternational agreements present a challenge to the development of a

theory of international law because they feature such remarkable

diversity. To speak usefully to all (or at least most) of these agreements

requires a fairly general framework, and that is what this section seeks to

develop. Generality, however, comes at a cost. The arguments and claims

made in this chapter are meant to apply to international agreements

broadly. There are surely instances in which, for one reason or an-

other, the claims are inaccurate in a particular context. Furthermore, the
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approach adopted here inevitably overlooks important details in par-

ticular subject areas (for example, Barrett [2003] offers an excellent treat-

ment of agreements in the environmental context). The merit of the

approach is its broad applicability. The discussion that follows is not

contingent on the particular attributes of agreements in any one subject

area or among any particular group of states. It applies to all interna-

tional agreements, whether they take the form of hard or soft law,

whether they are broad or narrow in scope, whether they codify existing

behavior or demand wholesale changes in conduct, and so on. The

analysis in this chapter, then, should be taken for what it is—a gen-

eral treatment of international agreements that can form the basis for

a more careful examination of particular agreements in individual

subject-matter areas and among specific states.

Basic Assumptions

Our basic rational choice assumptions imply that states will only enter

into agreements when doing so makes them (or, at least, their policy-

makers) better off. In other words, states enter into treaties for the same

basic reasons that individuals enter into contracts. Treaties allow them

to resolve problems of cooperation, to commit to a particular course of

conduct, and to gain assurances regarding what other states will do in

the future.

Rationality implies that states will seek to maximize the joint sur-

plus of any agreement, taking into account transaction costs. This is, of

course, just the familiar Coase Theorem (Coase 1960). The same as-

sumption also implies that an agreement can be sustained only if every

state and every subset of states are better off with the agreement than

with any available alternate arrangement. Thus, for example, if a subset

of the parties to a treaty can do better by entering into an agreement

with one another and excluding the others, they will do so.

The paradigmatic problem I examine is one in which states can

improve their payoffs through cooperation, but have at least some in-

centive to defect. The prisoner’s dilemma is the most obvious such

problem, but the analysis also applies to other, similar games. The game

can be modeled as taking place in two periods. In the first period, states

negotiate and (possibly) enter into an agreement. In the second stage,

they decide whether or not to comply. Between the first and second

stage, new information may be revealed regarding the state of the world.
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If the agreement remains in place, there are subsequent rounds of com-

pliance or noncompliance based on the same agreement. A similar ap-

proach to modeling international agreements is adopted by Fearon

(1998). Though this basic framework is simple, it captures much of what

we are interested in and has the merit of being applicable to a very wide

range of interactions, from simple coordination games to prisoner’s

dilemmas; from narrow technical standards to matters of war and peace.

States and Risk

To evaluate state conduct, it is necessary to model the preferences of

states. Though this can be done with a minimum of assumptions, there

is no way to avoid specifying some model of states’ attitudes toward

risk. Agreements almost always involve some chance of noncompliance,

and the future is almost always uncertain.

This book assumes that states behave in a risk-neutral fashion. This

is in contrast to much prior work on international cooperation, includ-

ing the International Organization Design Project (Koremenos, Lipson,

and Snidal 2001), which assumes that states are risk averse with respect

to individual commitments.2 An assumption of risk aversion leads to a

range of results in which uncertainty affects behavior and reduces states’

willingness to enter agreements or to delegate in some way. Some au-

thors justify their assumption of risk aversion with reference to existing

realist and institutionalist scholarship. For example, Koremenos, Lip-

son, and Snidal (2001) justify the assumption by saying that it is ‘‘the

bedrock of modern realism, where states’ fears of destruction and keen

interest in preserving their sovereignty dominate their strategic calcu-

lations’’ (p. 782). Even if one grants that states are risk averse in many of

the areas of interest to political scientists, however, it does not follow

that they are risk averse with respect to their international legal com-

mitments.

The case for an assumption of risk neutrality with respect to in-

ternational legal obligations rests on two primary claims. The first is that

states will normally be well diversified in their international agreements.

The second is that international agreements are rarely themselves high-

stakes matters that implicate the security and survival of a state. I will

consider each of these points in turn.

Just as diversification can cause a risk-averse investor to behave in a

risk neutral fashion in financial markets, it can cause risk-averse states to
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behave in a risk-neutral fashion with respect to their international com-

mitments. At any given moment, states are engaged in a broad set of

activities in both the domestic and international spheres. Think, for

example, of the full set of international commitments the United States

is subject to at any one time. If one adds to these the many, many do-

mestic activities of the state, it is clear that there are a large number of

state engagements at any one time.

A large number of distinct interests and projects represents a form

of diversification. For a state and its leaders, what matters is the degree

of risk and uncertainty present in the entire portfolio of activities rather

than that present in any single engagement. For example, a commit-

ment to an extradition treaty entails a certain amount of uncertainty.

On the one hand, the state may find itself obligated to extradite an

individual it would prefer to keep within its jurisdiction; on the other

hand, it may benefit from the extradition of a wanted individual from

another state. The greater this uncertainty—that is, the greater the

variance in expected outcomes—the more reluctant an undiversified,

risk-averse state would be to enter the agreement. But in addition to

the extradition treaty, the state is engaged in a host of other activities.

Many are likely to be entirely independent of the extradition treaty, for

example, bilateral agreements addressing cooperation in antitrust is-

sues. Other state efforts may be related to the extradition treaty in some

sense, but the success or failure of those efforts will not be correlated to

the performance of the treaty. For example, a state may be changing its

evidentiary rules for criminal prosecutions. Like the extradition treaty,

this project impacts the incentive of would-be criminals, the way the

state deals with defendants, and the success rate of criminal investiga-

tions. The success or failure of efforts to change the evidentiary rules,

however, is essentially unrelated to the success or failure of the treaty.

The point here is that whatever it is that the state is trying to maximize

(more on this later), it will normally have several projects in place that

contribute to that goal. Because the outcomes of those projects will not

be perfectly correlated with one another, it is possible to eliminate some

risk through diversification.

One can see the potential for diversification if one considers state

interests at their broadest level. Consider the way policy-makers seek to

optimize the overall performance of the state. This goal may be some

measure of public welfare, it may be the private welfare of the decision

makers, it may be some combination of these two, or it may be some
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other set of concerns. All that matters is that there be some sense in

which the state’s performance can be evaluated by decision-makers.

Regardless of how the policy-maker’s objectives are generated, the en-

tire set of state activities, whether domestic or international, affects

them. At any given moment, the state is confronting uncertainty on

many fronts. The policy-maker may be risk averse, but she will consider

risk as it affects the overall objective function, not as it affects individual

projects the state has undertaken. Because the state has many different

projects underway, and because the impacts of those projects on the

overall objective function are almost never perfectly correlated with one

another, as long as the state is sufficiently well diversified, the best strat-

egy is to seek to maximize the expected return from each project, rather

than to minimize the risk of individual projects. In other words, even a

risk-averse policy-maker should behave in a risk-neutral fashion with

respect to each individual project, including each international legal

commitment.3

One might wonder if the validity of this claim is sensitive to the

objectives of the state. Is it necessary to make strong assumptions about

what the state is attempting to maximize in order to make this claim?

The simple answer is no. As long as the state has a single objective func-

tion, risk can be diversified. This means that it is sufficient to assume

that states aggregate the outcomes from all of their activities (domestic

and international) to generate a single payoff. This payoff corresponds

to some measure of utility for the state. Such a result would be consis-

tent, for example, with a public choice model of state conduct in which

government leaders respond to strong interest groups or campaign con-

tributions in an attempt to retain and increase their power. Though these

politicians will not be pursuing the public good, they will judge activities

on the basis of the private payoffs they receive and will be interested in

the total payoff from all the state’s activities. Even if these decision-

makers are risk averse, they will be diversified over the many engage-

ments of the state. Similarly, if the government pursues the public in-

terest (however measured), it will make decisions on the basis of how

they will impact the public good, and it will aggregate over all decisions

and activities for that purpose.

If states are able to diversify their risk in this way, it is appropriate to

model them as behaving in a risk-neutral fashion. They will, of course,

attempt to avoid outcomes that generate negative payoffs through the

use of exceptions, reservations, escape clauses, termination provisions,
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and the like, but they will not sacrifice the expected return of projects in

order to reduce the variance of their payoffs.

One might be tempted to argue that certain commitments feature

payoffs that cannot be diversified away. Military alliances and nuclear

weapons treaties, for example, implicate issues so central to the survival

of the state that they are probably not diversifiable, the argument would

go. Even in these contexts, however, the most appropriate assumption is

that the risks associated with international legal commitments can be

diversified.

This is so because, as I discussed in more detail in chapter 3 in

relation to reputation, the power of international law is limited, espe-

cially when critical issues of national interest are involved. Suppose, for

example, that a state is considering whether to join the Convention

Against Torture (CAT). This treaty requires that states refrain from the

use of torture and provides that ‘‘[n]o exceptional circumstances what-

soever, whether a state of war or threat of war, internal political insta-

bility or any other public emergency, may be invoked as a justification

of torture.’’4 The legal commitment taken on, then, would not permit

torture under any circumstances.

Now imagine the familiar ‘‘ticking time bomb’’ scenario in which a

government has in custody a person who knows the location of a nuclear

device set to detonate in the near future. Assume that torturing this

person will allow the government to extract the information necessary to

defuse the bomb and save hundreds of thousands, or perhaps millions,

of lives. The risk at issue—whether the bomb is detonated—is not di-

versifiable for the state. The legal commitment, however, is something

different. Faced with this ticking time bomb scenario, the decision as to

whether to torture or not will surely not be made on the basis of the

international legal commitment.5 When joining the CAT, then, the state

does not have to worry that it will be prevented from using torture in this

scenario. The risk inherent in joining the CAT is the risk of breaching the

treaty, not the risk of being prevented from torturing.

More generally, though many international agreements demand

commitments or actions that implicate matters of a state’s security and

survival (or other essential interests), there is no reason to think that the

legal obligations will trump the state’s fundamental interests. Another

example is provided by the Charter of the United Nations. When states

enter the UN system, they agree to refrain from the use of force except

in self-defense or when authorized by the Security Council. In the
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actual conduct of their foreign affairs, however, it is clear that states use

force in many other contexts, as illustrated by the United States’ inva-

sion of Iraq in 2003, the intervention in Kosovo led by the North At-

lantic Treaty Organization (NATO) in 1999, and any number of other

examples.

Agreements that relate to such high-stakes issues do not undermine

states’ ability to diversify the risks associated with legal commitments,

because the modest enforcement tools of international law limit the cost

of breaching those commitments. This cost may include reputational

harm, reciprocal violations by others, and retaliation, but will not rise to

anything like the potential costs associated with a severe compromise of

national interests or security. Because states violate agreements when

the costs of compliance outweigh the costs of violation, the most a state

risks by entering into an agreement is the cost of violation.

The key point here is that the individual international legal obli-

gations of states (as opposed to the subject matter of those obligations)

are (almost) never of critical importance to states. The question of

whether to comply or not does not implicate the sort of high-stakes

issues that might cause a state to behave in a risk-averse fashion.

Return for a moment to the CAT example. Even if the state joins

the treaty, the associated risks are modest. If at some point in the future

the state concludes that compliance with the treaty is too costly, it can

simply violate it (though doing so would not be costless). Viewed this

way, the treaty would be just one among many international commit-

ments that contribute to the state’s overall goals. The risk can be di-

versified with other agreements and other projects.

States and Cooperation

The simplest games of international cooperation, as discussed in chapter 2,

are those in which states have common interests. In these games, states

will behave in a cooperative fashion whether they have an international

agreement or not. There is, therefore, no need to invest major resources

pursuing cooperation.

States can use international law to play a role in coordination games,

though any approach able to generate a focal point will serve equally

well. These include treaties, written agreements that are not formal

treaties (i.e., soft law), oral agreements, unilateral statements of intent,

actions taken by one of the parties, and so on. Because the objective is
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simply to establish a focal point, there is no reason to provide for

monitoring, dispute resolution, or sanctions. Treaties that are straight-

forward coordination games, such as the Convention on International

Civil Aviation, otherwise known as the Chicago Convention, are, there-

fore, simple to understand. The Chicago Convention established the

International Civil Aviation Organization (ICAO), which in turn sets

standards for international air travel, such as the requirement that all air

traffic controllers and flight crew engaged in international air travel be

proficient in English.6 The one puzzle with respect to such agreements is

why they ever take the form of treaties at all rather than more informal

forms of agreement or cooperation. After all, treaties are difficult and

time consuming to negotiate, they typically trigger more significant

domestic law procedures, and they require approval from high gov-

ernment officials. In contrast, soft law agreements such as the Paris

Memorandum of Understanding on Port State Control—which has 20

member nations and harmonizes inspection procedures that are aimed

at ensuring compliance with major maritime conventions governing

pollution and safety, address coordination problems without the need

for approval by domestic legislatures—can be negotiated by relatively

low-level officials, and involve fewer formalities. I provide one possible

explanation for such behavior in chapter 2, where I suggest that states

may want to use the treaty to protect against the possibility that future

events will cause the game to change from one of coordination to some

other form in which cooperation is less assured. In that case the states are

not really playing a coordination game at all, and so a stronger legal form

such as a treaty may make sense. The example I used in chapter 2was the

Antarctic Treaty, which started as a coordination exercise but subse-

quently changed into a more challenging cooperative exercise. The bulk

of this chapter, however, focuses on games in which the interests of

states are more directly in opposition to one another than they are in

coordination games.

In a prisoner’s dilemma, states enter into agreements as a way

to exchange promises. In the Convention on International Trade in

Endangered Species, for example, 169 states have agreed to curb the trade

in international endangered species through a licensing system gov-

erning imports and exports of species covered by the Convention.7 Each

state has made commitments regarding its own conduct in exchange for

the promises of other states. When analyzing treaties, I normally will

assume that the exchange of promises takes this form: states make
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commitments of their own in order to extract commitments from other

states. Put differently, the concessions they make represent costs to the

state, and the concessions made by others represent benefits.

Two caveats are necessary with respect to this ‘‘contract’’ model of

international agreements. The first has already been explained: in agree-

ments designed to address coordination games or other games in which

states have a common interest (e.g., coincidence of interest, battle of

the sexes) the promises of states do not fit neatly into this model of costs

and benefits. This is, however, not a serious problem because those

agreements are readily understood as coordination devices.

Second, a contract model, like the rational choice assumptions used

throughout most of this book, assumes that the commitments a state

makes are not designed to constrain or empower some domestic con-

stituency. Thus, for example, such a model rules out the possibility that

policy-makers consider it a benefit to constrain the behavior of future

leaders (Moravcsik 2000) or the legislature (Abbott and Snidal 2000).

Though treaties may be used to achieve domestic objectives from

time to time, the decision to put such motivations to one side is a

pragmatic necessity. Once one considers the interaction of domestic

constituencies, it is necessary to abandon the assumption that states

have a set of fixed preferences that motivate their international be-

havior. If the assumption of fixed preferences is abandoned, the com-

plexity of the model is greatly increased. Without fixed preferences one

must generate some model of how the preferences of states are formed

and how they change. And to the extent that state preferences change as

a result of changes in domestic politics, it is clear that no good general

model of how preferences change exists. As a practical matter, then,

models that include strong public choice components can often be

useful as a form of positive analysis in a specific context, but are less

helpful in general models such as the one developed here, or as tools to

generate predictions about state behavior (Croley 1998).8

These pragmatic concerns do not change the fact that domestic

political concerns are surely relevant to many of the phenomena this

chapter examines. And so a dilemma must be addressed. The explicit

inclusion of public choice concerns would make the model unworkable

and undermine the goal of generating useful predictions, unless one were

to make strong assumptions about exactly how public choice issues

affect government leaders’ decisions. Omitting these concerns ignores

a factor in government decisions and so risks misrepresenting state
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behavior. This tension is present in any analysis of state behavior and

so is familiar to anyone who studies international law or international

relations. This chapter attempts to navigate between the options of

building public choice issues into the model and ignoring them alto-

gether. The basic analysis proceeds with states modeled as unitary actors,

but when more specific applications of the model are developed (e.g., to

consider why a state might choose soft law rather than a treaty) domestic

law issues are incorporated. The downside to this approach is that it may

be considered an unduly ad hoc way to incorporate domestic political

issues. On the other hand, it allows both a functioning predictive model

to exist and allows consideration of domestic issues where these are most

relevant.9

Finally, note that the assumptions made do not imply that domestic

politics are irrelevant to national priorities. The model developed here is

silent as to how state preferences are formed. It is perfectly consistent

with a view that the objectives of states are the product of a complex

domestic political process and that the resulting policies may diverge

from whatever would maximize the welfare of citizens. It is similarly

consistent with any other model of preference formation in which states

generate stable preferences.

Negotiation of an Agreement

Imagine two countries coming together to address a shared problem:

for instance, Canada and the United States negotiating about fisheries

issues.10 Each state enters the negotiation with some preferred outcome,

meaning some agreement between the two states that would generate

the greatest payoff for that state. Over the course of the negotiation (and

assuming that there is enough common ground to allow for an agree-

ment), as they seek out the agreement with the greatest joint payoff, the

parties identify substantive terms to be included.

In a simple model without transaction costs, the parties negoti-

ate terms that maximize their joint payoff and then commit to those

terms. Assume, for example, that Canada prefers a more environmen-

tally protective policy than does the United States. The United States

will consent to terms that generate protection beyond its preferred

policy, but will demand some form of compensation in exchange

for that compromise. Recognizing this, Canada will offer compensa-

tion up to the point where the marginal amount the United States
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requires equals the value Canada places on the marginal increase in

environmental protection. This may result in a level of protection below

Canada’s preferred level, but it will maximize the value of the agree-

ment.

Once the terms are agreed to, a standard contracting model predicts

that the parties will enter into a formal legal commitment requiring that

they both perform their obligations under the agreement. Performance

will be subject to monitoring up to the point at which the marginal cost

of additional monitoring exceeds the marginal benefit of increased

compliance. Finally, the agreement will provide for efficient damages in

the event of breach and a dispute resolution system to assign those

damages.

In the domestic context, parties entering into a contract are as-

sumed to behave as the foregoing model predicts, though the state

provides some of the features of the agreement (e.g., the court system

and default damages regime may address the parties’ needs in those

areas). Even a casual observer of international agreements, however, will

immediately recognize that states’ practice seems far removed from this

description.

How can we explain this divergence between the foregoing theory

and practice? Much of the remainder of this chapter is devoted to an-

swering that question. The next section considers the form of interna-

tional agreements and why states might prefer one form over another.

I then undertake a similar analysis of the substantive terms of agree-

ments. Subsequent sections consider the interaction of form and sub-

stance and issues related to themembership of international agreements.

Matters of Form

Substance and Form

The assumption of rationality generates important implications for the

form and substance of agreements. This section is concerned primarily

with the form of agreements; the next will address primarily matters of

substance. One of the implications of the discussion is that form and

substance are closely related and that states trade one off against the

other as they work to design an agreement. The two categories are nev-

ertheless discussed separately for several reasons. First, lawyers and
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others whoworkwith international agreements are accustomed to think-

ing of form and substance as separate issues. Indeed, once an agreement

is completed, it makes sense to focus first on substance to determine if

there is a violation at all, and then on form to identify the consequences

of a violation. Second, this categorization connects the discussion more

directly to the existing literature on international agreements (Raustiala

2005). Finally, though this chapter emphasizes how trade-offs between

form and substance can be made, it is likely that there are differences

between the two categories that are important to states. The substantive

terms of an agreement are salient in a way that the form of the agree-

ment normally is not. For these reasons, though it is recognized that the

distinction between form and substance is somewhat artificial, I main-

tain it for expositional purposes.

For the purposes of this book, I define the ‘‘substance’’ of an

agreement as the set of formal obligations, commitments, or promises

that speak to the actions states say they will take in the future. I define

‘‘form’’ as including parts of the agreement that determine the degree to

which states have pledged to comply with the obligation, that determine

when obligations can be avoided, and that provide for enforcement.

Examples of choices as to the form of the agreement include the deci-

sion to adopt a treaty rather than soft law, the provision or omission

of dispute resolution and monitoring, and the inclusion or omission of

reservations, escape clauses, and exit clauses.

One could define these terms differently, and there is no sense in

which the definitions proposed here are better than alternatives except

that they are convenient for the discussion that follows. As this chapter

demonstrates, there is no natural way to divide matters of form from

those of substance. States are able to trade one off against the other and

can often achieve a particular goal using either a substantive or a formal

provision. For example, an agreement with modest substantive provi-

sions might be identical in its effect to one with much stronger sub-

stantive provisions accompanied by many reservations and generous

escape clauses. To illustrate this point, consider the ICCPR obligation

prohibiting arbitrary arrest or detention (art. 9). As actually written, the

prohibition is phrased as an absolute one: ‘‘No one shall be subjected to

arbitrary arrest or detention.’’11 The ICCPR, however, provides an es-

cape clause. In times of ‘‘public emergency which threatens the life of

the nation,’’ a state may derogate from some of the obligations of the

ICCPR, including the prohibition on arbitrary arrest or detention.12 As
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written, then, and using the definitions adopted earlier, the absolute

prohibition might be termed a substantive term, and the escape clause

might be termed a matter of form. Article 9 could have been drafted

to say that ‘‘no one shall be subjected to arbitrary arrest or detention

in normal times.’’ ‘‘Normal times’’ could then be defined as ‘‘times in

which there is no public emergency that threatens the life of the nation.’’

The content of the legal obligation is obviously identical to that provi-

ded in the actual ICCPR, but under this alternate version it is provided

entirely through the substantive terms rather than through an escape

clause that could be termed a provision relating to form.

What States Want

Before moving on, it is essential to get a sense of just what it is that states

are trying to do when they enter into an agreement. How do they judge

the relative merits of the many design choices they have to make? For

example, by allowing reservations, states permit more detailed tailor-

ing of the agreement to states’ interests and concerns, and reduce the

likelihood of a violation; but they also water down the content of the

agreement. To understand the choices made by states, it is necessary to

have a sense of how they evaluate the costs and benefits involved.

Recall that the rationality assumption implies that states seek to

maximize the total joint value of the agreement. The distribution of the

gains from the agreement will depend on the bargaining power of

the parties. These distributional issues are, of course, critical to the

ultimate form of the agreement. The assumption of rationality tells us

that the agreement will be value maximizing, but there are likely to be

many value-maximizing agreements available, each with different dis-

tributional implications. It nevertheless remains possible to understand

a great deal about international agreements within a general framework

such as the one used here.

I refer to the various options states face with respect to form and

substance as ‘‘design elements.’’ Those relevant only to form are called

‘‘formal design elements,’’ and those related to substance ‘‘substantive

design elements.’’ When making decisions about the form of interna-

tional agreements, then, states seek to identify the combination of

relevant design elements that maximize the value of the agreement.

Conceptually, states negotiating an agreement face a problem in which

they control variables along many dimensions, each of which affects the
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one variable they are concerned with—the total joint value of the

agreement. States will trade off design elements against each other to

further their goal of maximizing this joint value. The challenge is to

identify the costs and benefits of each element so that we can under-

stand how these trade-offs are made.

It is, of course, impossible to quantify the value of each element in

this sort of general theoretical discussion. The value of various design

elements depends too heavily on the particular agreement and the states

involved to let us draw broad conclusions about even their relative value.

We cannot, for example, hope to determine whether a restrictive escape

clause is worthmore or less to states than stricter monitoring provisions.

In the trade context, the escape clause may have great appeal to gov-

ernments because it allows them to breach in circumstances when doing

so is efficient (Sykes 1991). Monitoring provisions, on the other hand,

may have only modest value because violations (in terms of border

measures, for example) are fairly transparent to a state’s exporters, and

the states can use reports and complaints from their exporters to learn

about potential violations by trading partners. In the context of a human

rights treaty, on the other hand, an escape clause might be less appealing,

and monitoring might be quite valuable because gaining access to in-

formation about the practices of foreign states can be difficult. My

analysis will instead have to use what we observe states doing to help

draw inferences about what matters most to them. Where monitoring

is avoided but dispute resolution is used, I infer something about the

relative gains each of these offers. In examining the design of agreements,

we can also test and refine portions of the theory against the observed

behavior of states. One example of this sort of inquiry is provided in the

next section, where I explain the reluctance to use credibility-enhancing

design elements.

Commitment, Credibility, and Reputation

As discussed in chapter 2, international agreements are valuable because

the forces of reputation, retaliation, and reciprocity give states an in-

centive to comply with their international legal obligations or, more

accurately, with their promises, whether or not these are termed ‘‘legal.’’

In other words, international agreements give states the ability to enter

into credible commitments. This ability to commit has important ben-

efits in the international context. Most obviously, it allows states to
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engage in a variety of cooperative behaviors that would otherwise be

impossible. It also allows states to modulate their commitments by

choosing more or less ‘‘serious’’ forms of commitment. A treaty, for

example, is recognized to be a greater commitment, all else equal, than a

soft law agreement. The reputational signal the treaty provides is

stronger both because it communicates the state’s intent to be bound

and because it triggers a legal obligation to comply under both the

Vienna Convention on the Law of Treaties and customary international

law.

But adopting a formal treaty is not the only way for states to in-

crease the credibility of their commitments. In their search for credi-

bility, states have a range of other options with respect to the form of an

agreement. These include whether to enter into a formal treaty or some

form of soft law agreement; whether to include some form of dispute

resolution or omit it entirely; whether to provide for monitoring pro-

cedures; whether to permit or forbid reservations; whether to provide

liberal exit and escape clauses; and so on.

Each of these formal design elements can affect the seriousness of the

commitment. More thorough monitoring practices, for example, make

defection less likely because they increase the risk of exposure. This, in

turn, makes the original commitment more credible. Mandatory dispute

resolution provisions provide a neutral forum before which alleged vi-

olations can be proved (or disproved). This makes the violation more

transparent both to the affected parties and to other states. More gen-

erous provisions governing the use of reservations, exit, and escapemake

it more likely that one or both parties will be able to avoid performance

and, therefore, reduces the credibility of the promise to perform.13

With so many ways to alter the credibility of their commitments, it

is something of a puzzle that states are not more aggressive in their use

of formal design elements to increase their commitment. Even a casual

observer of international law would notice that states often enter into

soft law rather than hard law agreements, and that agreements rarely

provide for mandatory dispute resolution. Monitoring provisions are

often very modest and certainly less than one might expect from states

attempting to equate the marginal cost of monitoring with its marginal

benefit. States also often create agreements that allow for reservations

and provide flexibility in the form of liberal exit and escape clauses.

Why would states behave in this way while at the same time being

concerned about their ability to make credible commitments? If the
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inability to make credible commitments is a fundamental problem for

international cooperation, why don’t states at least do everything that

they can to increase the credibility of their agreements?

An exchange of promises is only valuable to the extent that it binds

the parties and gives each state confidence that the other states will per-

form as promised. An agreement that constrains state behavior more

effectively, then, should have greater value. This point can be clarified

with an analogy to domestic contracts. The parties to a contract typically

want to commit themselves to perform and they rely on the domestic

legal system to make their promises credible. States, of course, have no

analogous enforcement system to rely on. This makes states much less

able to commit in a credible fashion. Indeed, the inability to commit lies

at the heart of many critiques of international law and much of inter-

national law scholarship. The implied assumption in all of these dis-

cussions is that a mechanism through which states could make credible

and binding promises would be used by states and would be valuable to

the international system. But if this is so, why do states not at least use the

formal design elements that they have tomaximize their commitments?14

This mystery is reinforced if one considers a simple contracting

model. Once states agree on the optimal substantive terms in an agree-

ment (i.e., those that maximize their joint payoffs), conventional bar-

gaining theory predicts that they will want to commit to perform

consistently with that agreement. Having all sides commit to the sub-

stantive terms of the agreement allows the parties to rely on one an-

other’s performance and to achieve the anticipated joint gains. The

ability to commit oneself is essential for contracting to work.

The analysis that follows presents an explanation of why states

sometimes resist using formal design elements to maximize the credi-

bility of their agreements. The basic claim is that although increased

credibility leads to higher compliance rates, which is good, it also in-

creases the costs the parties face in the event of a violation. This cost is

taken into account by the parties when they enter into the agreement and

may discourage them from increasing the credibility of the agreement.

The Problem with Flexibility

To the extent the international law and international relations literature

addresses the general question of why states do not embrace existing

tools to enhance the credibility of their commitments, it argues that
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states sometimes prefer less binding or less credible commitments be-

cause they value the flexibility these less stringent obligations provide.

The clearest presentation of these views is in the context of the choice

between hard and soft law (Abbott and Snidal 2000, Lipson 1991). The

basic notion is that weaker or less binding commitments give states

greater flexibility in performance, which is desirable because it helps

states to deal with an uncertain world, reduces the costs of termination

or abandonment, and makes renegotiation easier. In discussing exit

clauses, Helfer argues that ‘‘[d]enunciation clauses reduce uncertainty

by giving states a low cost exit option if an agreement turns out badly’’

(2005, p. 1599). A variation of the flexibility argument is sometimes used

to explain why international agreements so rarely provide for manda-

tory dispute resolution. The argument here is that states prefer to retain

control over disputes rather than turn them over to a third-party ad-

judicator (Rovine 1976).15

These arguments, however, look only at the impact of flexibility on a

party that wants to avoid what would otherwise be its obligation. What

is needed is an assessment of the impact of flexibility on the value of the

agreement at the time it is signed. When a state joins an agreement, of

course, it normally wants its own obligations to be flexible. But it also

wants the obligations of other parties to be inflexible—allowing it to

rely on the performance of others to the maximum extent possible. The

whole point of an agreement, after all, is to establish a set of promised

behaviors. At some point, additional flexibility must increase the risk

facing states because there is no discipline on the behavior of others.

Even if one assumes risk aversion, then, it is not at all clear that greater

flexibility with respect to compliance is better for the parties.

At the time of negotiating the treaty, the parties simply want to

identify and implement (to the extent possible) an efficient set of in-

centives with respect to performance of the treaty’s substantive obli-

gations. The theory of breach in the contracts literature teaches us that

an efficient agreement compels performance unless the joint costs of

performance outweigh the joint benefits. This insight from contracts

can be fruitfully applied to international agreements as long as we are

careful to keep in mind the differences between the two contexts. In the

international context, the lesson is that the parties will select an optimal

set of terms in their agreements. This includes both the substantive

136 how international law works



content of the agreement and the associated matters of form. With

respect to the nonsubstantive terms, the parties will seek to prevent

breach, unless the joint costs of breach are less than the joint costs of

compliance.

Recall the prior example of Canada and the United States negoti-

ating an environmental agreement. The states will negotiate with respect

to the substantive terms of the agreement and, subject to transaction

costs, will maximize the value of the agreement. The final terms will

differ from the preferred level of environmental protection of one and

possibly both states, but no other agreement will be able (even with

available transfers) to make both parties better off.

In the domestic context (or at least in an idealized version of the

domestic context), the story ends at this point. It is assumed that once an

agreement is reached, the parties will enter into a binding legal contract

that reflects that agreement. This contract would reflect an efficient form

of commitment and enforcement. The parties would rely on the court—

or, perhaps, some form of arbitration—to resolve disputes, breaches

would lead to efficient damages, and monitoring would be provided

up to the point where the marginal cost of monitoring is equal to its

marginal benefit.

In the international context, however, agreement on the substantive

terms of an agreement is only a first step. The parties must then decide

on a series of issues related to the form of the agreement. To begin with,

it is clear that even commitment to a formal treaty is not analogous to

entering into a contract in domestic law. Though both are said to be

‘‘binding’’ on the parties, a treaty provides a good deal less in terms of

enforcement and, therefore, credibility. Even if one includes mandatory

dispute resolution, there is no authority available to compel compliance

with court decisions. This fundamental and well-known problem of

enforcement in international law suggests that it is simply not possible

for states to secure optimal levels of compliance through the use of

existing international law forms of agreement. As far as I am aware, this

is a consensus view among international legal scholars and analysts.

Given this problem of enforcement, a standard negotiating model

would expect states to do everything they can to increase the credibility

of their commitments. Notice how this account of state behavior un-

dermines the argument that states seek flexibility. At the time of entering

into an agreement, all states seek an efficient agreement. As such, they

want commitments to be binding and enforced in an efficient fashion.
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As I will discuss more fully, this suggests that states should want less

rather than more flexibility in their agreements.

Fear of Losing

There is also an argument in the literature that states prefer to avoid dis-

pute resolution because they fear losing (Rovine 1976). A similar argu-

ment could bemade aboutmonitoring (they fear being identified as being

in violation). To be coherent, this argument must rely on an assumption

that states are risk averse. Otherwise, there is no reason why they would

want to avoid the identification of violating (or the absolution of those

not in violation). Assuming risk aversion on the part of states with respect

to international legal obligations, however, is inappropriate, as discussed

earlier. The fear-of-losing argument, then, is not persuasive.

Credibility Can Be Costly

If state behavior cannot be explained with reference to a desire for

flexibility or a fear of losing, some alternative is needed to explain the

fact that states frequently enter into soft law agreements, rarely include

mandatory dispute resolution or sanctions, often provide weak moni-

toring provisions (or omit them entirely), frequently include liberal

escape and exit clauses, and allow significant reservations. All of these

formal design elements serve to reduce the credibility of the commit-

ments made by the parties to the agreement.

The effect of such choices is to create agreements in which the

consequences of violation are weaker than conventional theories of

bargaining and negotiation predict. It is true, of course, that a violation

of international law may lead to reputational sanctions, reciprocal

withdrawal of compliance, or retaliation, but there is no reason to think

that these mechanisms are sufficient to generate an efficient level of

compliance. As already discussed, reputational sanctions are limited in

magnitude, many agreements cannot be sustained by threats of recip-

rocal noncompliance, and retaliation is costly to the retaliating states

and subject to significant free-rider problems in multilateral contexts.

If flexibility fails to explain the form of international agreements,

what else might be at work? The assumption that states are rational

implies that the decision to design agreements featuring less, rather than

more, credible commitments is value maximizing for the parties. The
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task, then, is to identify reasons why, contrary to the bargaining theory

discussed earlier, a weaker commitment can leave the parties better off

than would a stronger commitment.

To account for state behavior in this context, it is necessary to

recognize not only that domestic enforcement schemes are more ef-

fective than international ones but also that the cost of enforcement, as

measured by the parties, is normally higher in the international context

than in the domestic context. The standard form of enforcement in

domestic disputes is money damages paid from the violating party to

the injured party. This transfer has a zero-sum character. What is lost by

one is gained by the other. When the parties enter into a contract, and

when they consider the impact of damages on the overall value of the

agreement, they need only consider the impact of the damages rules on

compliance—higher damages generate a greater probability of com-

pliance. Because the damages themselves take the form of a zero-sum

transfer, they need not worry about how the payment of such damages

affects the expected value of the agreement.

As already mentioned, however, money damages are rarely used in

the international arena. The consequences of a violation consist instead

of reputational loss, reciprocal withdrawal of compliance, or retaliation.

These sanctions do not have a zero-sum character. This is obviously true

in the case of retaliation, which is costly to both parties. The reciprocal

withdrawal of compliance is also negative sum, as evidenced by the fact

that the parties were prepared to enter into the agreement in the first

place. That both parties consented to the agreement indicates that each

was better off with mutual compliance rather than mutual defection,

and this in turn means that the cost of performance by one state is

smaller than the benefit thereby conferred on the other state. When the

nonviolating state withdraws its own compliance, this imposes a cost on

the violating state that exceeds the benefit that nonperformance confers

on the nonviolating state. For the parties taken together, then, the effect

is a net loss. This leaves reputational sanctions, whose negative-sum

character I discussed in chapters 2 and 3. Reputational losses to one party

are not offset by gains to the other parties to an agreement.

From the perspective of the parties when they negotiate an agree-

ment, then, each of these possible consequences has two effects. First, it

has the beneficial effect of increasing the probability of compliance

(because it imposes a cost on violators). Second, it imposes a cost on the

violating party that is not captured by the other parties to the agreement
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(i.e., it is negative sum). The second feature represents a cost to the

parties in the sense that it reduces the overall value of the agreement. If

this cost is large enough, it may motivate states to select formal design

elements that reduce rather than enhance the credibility of their com-

mitments. Such behavior would be consistent with rational states

maximizing the value of their agreement.

To illustrate the trade-off between credibility and costly sanctions,

consider the development of the Universal Declaration of Human

Rights (UDHR). Like other examples used in the book, a complex story

could be told here, and the foregoing analysis certainly does not explain

it all. The example does, however, help to illustrate the balance between

stronger and weaker forms of commitment. The UN General Assembly

adopted the UDHR in 1948. While it was being drafted, there was

considerable disagreement about whether it was to be a formal treaty

or convention (perhaps with some form of implementation attached) or

simply a declaration of principles. The states involved invested consid-

erable time and energy on this question of form. Though some visions

of what was termed an international bill of rights were initially more

ambitious, it eventually became clear that the two options were a bind-

ing treaty, without enforcement mechanisms beyond perhaps reporting

obligations, and a nonbinding declaration.

Given the weakness of international law, and the dramatic evidence

of its failure provided by World War II, one might have expected all

states to be strong proponents of the most binding form of declaration.

If, after all, international law was to contribute to the avoidance of future

wars and the prevention of atrocities such as the Holocaust, it would

need to be given the strongest possible footing. Yet some countries,

including the United States and the Soviet Union, favored a nonbinding

declaration rather than a treaty. Why would the two superpowers take

the view that a nonbinding declaration is desirable (as opposed to no

agreement at all), but a treaty is less so? It cannot be that they simply

wished to avoid any commitment, since they could have instead worked

against the entire exercise, and they did not.16 Certainly the United

States was well positioned to undermine the drafting negotiations if it

wanted to. But the United States was in fact in strong support of the

project, as evidenced by the fact that Eleanor Roosevelt chaired the

Commission on Human Rights that drafted the declaration.17

Though the United States supported a declaration, it was unwilling

to go as far as a formal treaty that would subject it (and all other states)
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to legal obligations. These obligations would not include enforcement

mechanisms, but the United States nevertheless resisted the notion of a

binding obligation. What sort of loss concerned the United States if it

were to commit to a treaty? Certainly it could not have been concerned

about enforcement through some formal process, because no such

process was envisioned. One could imagine retaliation or reciprocal

noncompliance by others, though these sanctions work poorly in a

multilateral context. What remains is a reputational concern.18

The negotiating states had to balance the benefit of a formal treaty—

greater compliance—against its cost: greater reputational loss in the event

of a violation. This trade-off between compliance and a non-zero-sum

sanction led to the adoption of a nonbinding declaration. Not all states

were in agreement on the form of the agreement, of course. Many states,

including most of the smaller states that were UN members, the United

Kingdom, and Australia, supported a treaty. These states, apparently,

were unable to offer the United States, the Soviet Union, and other states

that preferred a declaration sufficient compensation to induce them to

accept a treaty.

A similar analysis helps to explain why agreements often avoid other

credibility-enhancing design elements. For example, the CEDAW estab-

lished a ‘‘Committee on the Elimination of Discrimination against

Women’’ but that committee is primarily charged with reviewing and

commenting on self-reporting (a common if unreliable form of moni-

toring in human rights agreements) by state parties. Though a much

more rigorous and effective monitoring function could be imagined,

nothing more was provided. The CEDAW does include a mandatory

dispute resolution provision in article 29, but the CEDAW also explicitly

provides that members may opt out of it, as many countries have done.

Another way the CEDAW could have been drafted to increase the

extent to which states committed themselves to the norms of the agree-

ment would have been to prohibit or limit the use of reservations, but it

failed to do so. It allows any reservation that is consistent with the rules of

the Vienna Convention on the Law of Treaties, which means any res-

ervation that is not ‘‘incompatible with the object and purpose of the

present Convention’’ (art. 28[1]).

On the other hand, the CEDAW does not provide an escape clause

or an explicit exit clause. The ability to escape the obligations of the

Convention temporarily would further reduce the extent to which states

are bound. The same would be true if the Convention provided for easy
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exit from the treaty. In the case of the CEDAW, it seems that the

parties concluded that the compliance consequences of a liberal escape

or exit clause outweighed the expected reputational cost of omitting

them. That is, including such clauses might have avoided the reputa-

tional costs to a violating state, but this savings was not enough to

persuade the parties to give up the compliance benefit of omitting those

clauses.

Soft Law

The category of ‘‘soft law’’ is the subject of a great deal of writing in

international law. On a continuum, soft law lies somewhere between

‘‘hard law,’’ that is, treaties and customary international law, and purely

political agreements that lack any legal component.

As mentioned earlier, a discussion of soft law requires some clari-

fication of the term. The international law literature defines soft law in at

least two different ways. At times the term is used to mean binding

agreements that are vague, imprecise, or weak (Abbott and Snidal 2000).

Such agreements are clearly ‘‘international law’’ in every sense, but are

thought to be less effective than more precise forms of international law.

The more common use of the term refers to international promises,

obligations, or commitments that are not ‘‘binding’’ under international

law. That is, they do not qualify as treaties, custom, or general principles

of law. The term, then, is used to refer to a residual category of norms

possessing some legal characteristics but not traditionally defined as

international law. Examples abound. The Basel Accord on capital ade-

quacy, the 1975 Helsinki Final Act, and the UDHR are just three well-

known examples. This is the sense in which I use the term ‘‘soft law’’

here.

Some authors go so far as to deny the relevance of soft law, arguing,

for example, that the ‘‘sublegal obligations are neither soft law nor hard

law: they are simply not law at all’’ (Weil 1983, p. 414–415 n. 7).19 As a

formal doctrinal matter, this may be correct in the sense that a state’s

promise either meets the definition of ‘‘international law’’ or it does

not. The most authoritative list of sources of international law, the

Statute of the ICJ, does not include international agreements that fall

short of treaties. Soft law promises might be relevant as evidence of

customary international law, but they do not themselves create a legal

obligation.
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However, this formalistic approach is of little use for this study.

International law and international commitments affect state behavior

through several channels, and it is often the case that there is no tribunal

with jurisdiction over a dispute. Furthermore, there is no doubt that

states find it useful to enter into agreements that fall short of for-

mal treaties. To simply dismiss these on the grounds that they do not

fit the traditional definition of law does not advance our understanding

of these instruments or of international law. Put another way, this doc-

trinal approach cannot offer an explanation for why soft law agreements

exist at all, and does not provide any guidance on how one should view

them.

This chapter has already presented reasons states might wish to

enter into soft law agreements rather than formal treaties. Those reasons

have implications for the way soft law agreements should be viewed. One

such implication is that there is no reason to view soft law agreements as

different in kind from treaties. The decision to enter into an agreement is

motivated in both cases by a desire to address some sort of cooperative

problem. The exchange of commitments allows each party to anticipate

and rely on the behavior of other parties. Though soft law agreements

will normally represent a weaker form of commitment, they should be

analyzed and understood in essentially the same way as treaties. One

might argue that the ‘‘binding’’ nature of treaties differentiates them

from soft law in one important way—they can be interpreted and en-

forced before international adjudicatory bodies. While it is generally

true that soft law agreements are not subject to dispute resolution

procedures, it need not be so in principle. That is, one could imagine a

soft law agreement that included procedures for identifying states that

have failed to live up to the terms of the agreement. Indeed, the Inter-

American Court of Human Rights and the Inter-American Commission

on Human Rights interpret the American Declaration on the Rights and

Duties of Man to be a binding obligation of members of the Organi-

zation of American States, notwithstanding the fact that the Declaration

is a soft law instrument.20 While some may view this as an example of

overreaching by international tribunals (the declaration itself does not

indicate that it is judiciable), it also demonstrates that there is nothing

inherent in soft law agreements that prevents a tribunal from reviewing

compliance behavior. Strictly speaking, one could not describe the

failure to honor that commitment as a violation of ‘‘law,’’ and the ICJ

may not be able to hear the case (because its ‘‘function is to decide in
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accordance with international law’’ (ICJ Statute, article 38) and its

statute does not provide for the application of soft law rules), but states

could obviously set up some other forum to hear that case.

Because states make decisions about soft and hard law on the basis

of the costs and benefits of each, it is more productive to view this as one

of the choices states make in the course of negotiating an agreement. In

essence, they can choose to downgrade the level of commitment and the

credibility of their promises by entering into a soft law agreement rather

than a treaty. The analysis of international treaties, therefore, is in-

complete if it does not take into account the fact that soft law is always

available as an alternative.

Rather than viewing treaties and soft law as distinct legal structures,

one should view them as different points on a spectrum of commitment.

It is true that only treaties deliver a ‘‘legal’’ commitment, but soft law

agreements deliver a commitment nonetheless. Both types of agreement

affect states’ incentives, because both affect the relevant payoffs. A failure

to comply with the provisions of soft law can, just as is the case for

treaties, lead to reputational harm, reciprocal noncompliance, and re-

taliation. The incentive may be weaker (all else equal) for soft law, but

the basic mechanism encouraging compliance is the same. This helps to

explain why soft law agreements can sometimes be very effective and

sometimes largely ineffective. Though the soft law form is weaker than

the treaty form, it is only one relevant factor. Other factors, including

other matters of form and substance, also affect the impact of the

agreement. The other factors might cause the agreement to have a sig-

nificant compliance pull, despite the fact that it is not a formal treaty.

The spectrum of commitment a rational choice approach suggests

offers a more coherent view of international law than the one that most

writing on international law provides. This view makes clear that states

are not making discrete, all-or-nothing choice about the force of their

commitments. Instead, they are selecting a location on this spectrum

that balances the various costs and benefits (discussed throughout this

chapter) they face when they enter into an agreement.

By way of illustration, consider two agreements made between the

United States and the Soviet Union, both of which addressed matters of

security and the arms race. There is no doubt that the ABM Treaty was,

in every sense, international law. As such it was said to be ‘‘binding’’ on

the parties. The Helsinki Final Act (which also included other states)

was not ‘‘law’’ in this sense. It was not a treaty and, therefore, was not

144 how international law works



binding under conventional definitions of international law. Despite

these differences, both were important agreements, and it is generally

believed that both affected states’ behavior. To treat these agreements as

entirely different in their impact seems absurd—they addressed broadly

the same subject matter, featured the same parties, and were motivated

by similar concerns (security and peace). If one is interested in knowing

how the United States and the Soviet Union sought to cooperate, it is

clear that an understanding of both forms of agreement is essential.

Once the relationship between hard and soft law is understood, it is

natural to ask what causes states to choose one form over the other. The

prior discussion of the relationship between non-zero-sum sanctions

and the choice of formal design elements is relevant to the choice be-

tween a treaty and soft law alternatives, but other factors also play an

important role in that decision.

Perhaps the most important influences on the decision are the

domestic law implications of selecting a treaty. This is certainly the most

conventional account of the choice between hard and soft law, and is

surely an important influence on the decision. The basic argument

proceeds as follows. Soft law is attractive to states because it requires less

domestic process than do treaties. It does not require ratification and so

can be reached more quickly and is more fully within the control of

the executive. When speed is of the essence, then, or when the execu-

tive prefers to avoid the legislature (more on this later), soft law may

be preferred (Lipson 1991). Similarly, soft law may be attractive when

the executive prefers to retain the greatest possible authority to re-

negotiate the terms of the agreement.

If one accepts this explanation for the use of soft law, however,

another puzzle arises. The explanation implicitly assumes that states are

unable to enter into treaties without at least some domestic process,

such as ratification. This assumption is not correct.

Article 11 of the Vienna Convention on the Law of Treaties makes it

clear that as a matter of international law, ratification is not necessary for

a state to be bound by a treaty. ‘‘The consent of a State to be bound by a

treaty may be expressed by signature, exchange of instruments consti-

tuting a treaty, ratification, acceptance, approval or accession, or by any

other means if so agreed.’’21 Under international law, then, treaties do

not require ratification. There may, of course, be domestic law re-

quirements that affect a state’s ability to enter into treaties. In the United

States, for example, the Constitution gives the president the authority to
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make treaties, but requires that ‘‘two thirds of the Senators present

concur’’ (U.S. Constitution, art. II). This constitutional provision, how-

ever, is understood to define the word ‘‘treaties’’ differently from how it

is defined internationally. The president is permitted, under the laws of

the United States, to enter into ‘‘congressional-executive agreements’’ or

‘‘sole-executive agreements’’ that are considered treaties under inter-

national law. For at least some agreements, then, it is possible for the

president of the United States to enter into an agreement that is a treaty

under international law but that falls short of that definition under

American law.

The key point here is that international law does not require that

treaties be ratified. The signature of a treaty can, by itself, be sufficient to

bind a state. The triggering of domestic legal process, then, is done by

either domestic laws that limit the ability of the executive to enter

certain kinds of international agreements or the desire of the parties to

require ratification before the treaty enters into force.

This leads to the question of why leaders would ever choose to

condition the entry into force of an agreement on some domestic pro-

cess. Several possibilities suggest themselves. First, the executive branch

may wish to increase the legislature’s investment in the agreement, and

a treaty may serve that purpose (Abbott and Snidal 2000).22 Second,

enlisting the legislature in the ratification process may serve a valuable

signaling function. By requiring ratification, the parties to a treaty signal

to one another that there is relatively strong domestic support for the

agreement and, therefore, the probability of compliance is presumably

greater (Martin 2003). Finally, many international agreements require

domestic action. They may, for example, require implementing legis-

lation or repeal of some existing rule. Given that the executive has to

seek support from the legislature in any event, the additional cost of

ratifying a treaty may be small. If this is true, one would expect soft law

to be more common in agreements that do not require legislative par-

ticipation, as is the case for at least several areas in which the United

States has entered into such agreements. Soft law agreements in anti-

rust, securities, and banking, for example, have been entered into by the

United States without direct congressional participation.

Finally, soft law agreements may represent a balancing of domestic

interests that serves the interests of decision-makers. Domestic groups

interested in international engagement and cooperation will typically

prefer a treaty to soft law, all else equal, because the former is a stronger
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commitment than the latter. Other domestic groups, however, may

prefer no agreement at all. A soft law agreement may allow political

leaders to satisfy the demands of the first group without unduly alien-

ating the second. Certain constellations of domestic interest groups,

then, make a soft law arrangement the preferred outcome for domestic

leaders.

Reservations, Escape, and Exit

Understanding Reservations, Escape, and Exit

When states design international agreements, they often include one or

more mechanisms through which parties, under certain conditions, are

able to avoid their obligations either temporarily or permanently. The

three most important such tools are reservations, escape clauses, and

exit clauses. Each of these tools serves to reduce the overall legal burden

imposed by an agreement. Reservations except a state from some por-

tion of what would otherwise be its obligations; escape clauses suspend

some or all obligations temporarily; exit clauses allow a permanent ex-

tinguishing of the obligation (Helfer 2005; Rosendorff and Milner 2001;

Swaine 2003). The easier it is to exercise these clauses, the more the

effective obligations of states are reduced.

For example, article 98 of the Rome Statute of the International

Criminal Court provides that

[t]he Court may not proceed with a request for surrender

which would require the requested State to act inconsistently

with its obligations under international agreements pursu-

ant to which the consent of a sending State is required to sur-

render a person of that State to the Court, unless the Court

can first obtain the cooperation of the sending State for

the giving of consent for the surrender.23

In other words, a state can opt out of its obligations under the Rome

Statute with respect to another state’s citizens through a bilateral agree-

ment with the other state. The United States has actively sought to con-

clude so-called Article 98 agreements (i.e., induce other states to lower

their commitment level under the Rome Statute with respect to U.S.

citizens) with a variety of states in order to reduce the exposure of

U.S. citizens abroad (Helfer 2005). Reservations also serve to reduce the
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demands that agreements place on states by establishing conditions

under which a state is exempt from some or all obligations or providing

that certain obligations do not apply at all. In practice, reservations may

dramatically curtail the impact of a treaty with stringent obligations.

Syria, for example, is a party to the CEDAW but acceded to it subject to

the reservation that Syria not be bound by provisions that are ‘‘in-

compatible with the provisions of Islamic Shariah.’’24 Given the subject

matter of the agreement, this reservation seems certain to amount to a

significant opting out from the treaty’s obligations.

To an international law skeptic, reservations, escape clauses, and

exit clauses are unnecessary. After all, any agreement can be breached,

terminated, or renegotiated at any time by either party, and there is, or

course, no coercive scheme to sanction such conduct. The doctrinal

rules of international law, on the other hand, make such clauses im-

portant. Article 56 of the Vienna Convention on the Law of Treaties, for

example, states that a party is normally unable to exit a treaty that does

not contain a termination clause.

The truth lies somewhere between these two extreme positions. It is

correct to note that states are never truly locked into an agreement. As a

practical matter, sovereign states are able to denounce a treaty and cease

performing at any time, regardless of the legal allocation of rights. In

1997, for example, North Korea announced its intention to withdraw

from the ICCPR, despite the fact that the treaty contains no provision

for withdrawal and the Vienna Convention on the Law of Treaties states

that in such a circumstance states are not able to withdraw from a

treaty.25 Similarly, Indonesia notified the UN on January 20, 1965, that it

intended to withdraw from that organization, despite the lack of au-

thorization for withdrawal in the UN Charter. (On September 19, 1966,

Indonesia announced its intention to resume membership and partic-

ipation in the UN.) In this sense, every agreement includes an implicit

and nonderogable exit clause. States can also suspend their performance

(as they would under an escape clause) as long as they can discourage

other parties to the agreement from abrogating the agreement in re-

sponse. Finally, even under traditional international law rules it is al-

ways possible to terminate or amend an agreement if all parties agree.

There are, therefore, unavoidable mechanisms for states to adjust the

bargain either unilaterally or collectively.

That states can unilaterally change the terms of the agreement,

however, does not mean that they can do so costlessly. That agreements
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often include explicit exit and escape clauses demonstrates that these

provisions deliver some value beyond what would be present without

them. They indicate that many agreements are more valuable to states if

they allow for temporary or permanent suspension of obligations under

specified conditions.

Why might these additional provisions add value relative to the op-

tions of renegotiation or unilateral defection? Two main reasons suggest

themselves. First, reservations, exit clauses, and escape clauses may in-

crease the total value of an agreement by encouraging nonperformance

in instances where performance would be inefficient. Second, such pro-

visions may serve to reduce the cost to the parties in instances where

nonperformance is inevitable. ‘‘Legalizing’’ nonperformance prevents

negative-sum sanctions frombeing imposed. I will consider each of these

explanations in turn.

Some exit and escape clauses are explained by states’ efforts to

identify substantive terms that maximize the value of the agreement.

That is, the value-maximizing substantive terms may include promises

that are contingent on some set of events or that are suspended in certain

situations. For example, the UN Convention on the Law of the Sea

(UNCLOS) provides that ships of all states enjoy the right of innocent

passage through territorial waters.26 Consider for a moment the nego-

tiation dynamic that leads to this result. Coastal states have an interest

in preserving as much control over their territorial waters as possible.

Maritime states, on the other hand, have an interest in the greatest

possible freedom on the seas. All states have an interest in reaching some

form of agreement that allows for the peaceful and orderly movement of

ships. In the course of negotiations, coastal states are prepared to con-

sent to the right of innocent passage in exchange for some other con-

cession, such as, for example, restrictions on what qualifies as innocent

passage. This point of agreement comes about because the right of pas-

sage is worth more to maritime states than the right to exclude is worth

to coastal states. This can be seen by imagining a state that is both a

maritime and a coastal state (as are many key states). As a coastal state,

there is an interest in exclusion, but as a maritime state there is an in-

terest in free passage. The state will agree to a rule of innocent passage if

that right is worth more to it than the right to exclude. Because states are

collectively attempting to maximize the value of the agreement, they

carry out a similar analysis—they will agree to a right to innocent pas-

sage if that has more value than the right to exclude.
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The right to passage is not absolute, however. A coastal state is

entitled to suspend that right temporarily for the protection of its

security.27 This provision can be described as an escape clause—if gran-

ting innocent passage generates a threat to the security of the coastal

state, it can avoid its obligation. The presence of this escape clause is

easy to explain as part of the effort to maximize the total value of the

agreement’s substantive terms. That is, it seems likely that coastal states

would place a value on the ability to exclude on security grounds that

exceeds maritime states’ interest in passage. This escape clause, then, is

fully consistent with what we would expect from parties negotiating an

agreement.

A similar analysis could be conducted for reservations and exit

clauses. Reservations may simply be a convenient way to tailor an agree-

ment to the needs of individual states without cumbersome negotiations,

and exit clauses provide a way for states to terminate an international

obligation without suffering the costs of breach.28

Sykes (1991) offers a public-choice explanation for the escape clause

present in the GATT that resembles the argument advanced here, but

that also considers the costs and benefits generated by domestic poli-

tics. He argues that the escape clause of the GATT (article XIX) maxi-

mizes the expected payoffs to the parties by allowing breach when the

cost of compliance is greater to the parties than the cost of breach.

Sykes’s analysis of the relevant costs focuses on the costs to the political

decision-makers.He argues that theGATT escape clause requirements—

increased imports and serious injury (or threat thereof) to domestic

industries—identify circumstances in which trade obligations are likely

to impose large political costs on the importing state and violation is

likely to impose only small costs on the exporting state. Import com-

peting groups in the importing state will value protection themost when

they are facing financial hardship, and the injury requirement identi-

fies that circumstance. Exporting groups in the exporting state are likely

to tolerate protection abroad when their exports are increasing, as pro-

vided for by the increased imports requirement. The escape clause, Sykes

argues, carves out circumstances in which escape from the obligations

of the GATT yields a net gain to the parties.

Sykes presents his theory in the context of the GATT, but it could be

applied in a similar way elsewhere. The challenge in applying the theory

to other agreements would be to identify the political costs and bene-
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fits in the relevant context to determine whether they offer a plausible

explanation of a particular escape clause. Sykes’ theory relies on costs

and benefits felt by political leaders. This is in contrast to the approach

I use in most of this book, which treats states as unitary actors. The two

approaches can be reconciled if one assumes that when we refer to the

‘‘preferences of the state’’ what wemean are the preferences of those who

make the relevant decisions.

In some contexts, however, reservations, escape clauses, and exit

clauses are difficult to explain with reference to the value-maximizing

conditions of performance. Members of the WTO, for instance, can ban

the importation of products that represent a threat to plant, animal, or

human health. The agreement, combined with the jurisprudence of the

WTO’s dispute resolution system, further provides that decisions about

the level of risk a state will tolerate and judgments about the validity of

science are left, to a considerable degree, in the hands of states and are

generally not reviewed by the dispute resolution organs of the WTO.

There is little doubt that the right to exclude unsafe products is con-

sistent with maximizing the value of the agreement—the exclusion of

such products will normally be worth more to an importing state than

the sale of such products will be to an exporting state. Leaving judg-

ments about risk and science in the hands of individual states, however,

is more difficult to explain in this way. Giving that much discretion to

states seems to open the door to abuse and protectionism—forms of

inefficient nonperformance of the primary WTO obligations. In terms

of the preferred substantive rules, it seems to make more sense to have a

review of such decisions, either by WTO panels and the WTO’s Ap-

pellate Body or by competent panels of experts, and have trade policy

turn on those decisions.

Consider how this sort of delegation of policy decisions would play

out, however. Specifically, think about the recently decided case re-

garding the importation of genetically modified organisms (GMOs) into

Europe. Europe established significant restrictions on the importation

of such products, citing health concerns. The United States, Canada, and

Argentina complained about these rules at the WTO. As the rules of

trade currently stand, there is quite modest review of the scientific judg-

ments made by European authorities. Suppose, however, the inquiry

was more detailed. Suppose the WTO was charged with forming its own

judgment regarding the safety of these products. And suppose that, like
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the United States, the WTO concluded that they were safe and must

be admitted. What would happen then? Most likely, Europe would

continue to resist the importation of the products. Assuming that Eu-

ropean concerns about health are legitimate (even if amplified by the

interests of the agricultural industry), it is hard to imagine that a WTO

decision would be sufficient to open the borders. It seems much more

likely that Europe would accept WTO sanctions rather than open its

markets to products it perceives to be dangerous. Indeed, that is exactly

what happened in the analogous Beef Hormones case, in which, despite

having lost at the WTO in 1998 and despite sanctions having been im-

posed by the United States and Canada, Europe has refused to admit the

beef in question.

A WTO ruling followed by noncompliance and the imposition of

sanctions serves only to reduce trade flows. Instead of a single trade

barrier (the European ban, in the example given), there are two (the

European ban and the trade sanctions imposed by the complaining

parties). If one could identify instances in which there will be non-

compliance, it is sensible to exempt those instances from the relevant

rule—to create an escape clause.

So even though the first best situation might be compliance, there

are times when that is not possible because the available sanctions for a

violation provide insufficient incentives for the violating party to

change its behavior. The second best outcome in that situation is to

declare the relevant behavior to be legal because doing so avoids the

negative-sum sanctions that would follow a violation.

This argument is really the same as the one made earlier in this

chapter. The inclusion of reservations, escape clauses, and exit clauses

has two effects. First, it reduces the overall level of compliance by al-

lowing noncompliance to take place (under certain conditions) at lower

cost. This may be costly to the parties if compliance in those situations is

preferred to noncompliance. Second, it reduces the total costs imposed

in the event of noncompliance. This increases the value of the agree-

ment in those instances where there would be noncompliance with or

without the reservation, escape clause, or exit clause. In drafting an

agreement, then, states face a trade-off between increased compliance

and reduced costs in the event of noncompliance. In some instances, this

will provide them with a reason to permit reservations or include exit

and escape clauses.
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Reservations, Exit, Escape, and Participation

Though it is commonly argued that reservations, exit clauses, and escape

clauses increase states’ willingness to enter into agreements (Helfer

2005), that need not be true. Excessive use of these design elements

would reduce the total value of the agreement and, therefore, the in-

centive of (at least some) potential signatories to join. It is true that

reducing a state’s commitment normally makes it more attractive for

that state to join, but the same action also reduces the benefits the

agreement offers to all other participants, thereby reducing their in-

centive to join. The presence of a liberal exit or escape provision in a

treaty may be attractive to states because it gives them the option of

avoiding the obligations of the treaty (temporarily or permanently) if

they later conclude that the treaty or some aspect of it does not serve

their interests. But the same provision may also dissuade a state from

joining because it fears that others will exit the regime and attempt to

free ride on the policies of those that remain.

Another problem is that exit clauses make it more difficult for states

to rely on the treaty and the behavior of other states. If exit allows other

states to avoid their obligations, it makes less sense to invest in reliance

on the treaty remaining in force. A state may be reluctant to join a treaty

if it fears that its treaty partners will decide to exit after it has made

wholesale changes to its environmental laws and regulations.

The simple but poorly understood point is that reducing the obli-

gations of one party will normally have a negative impact on other parties

to the agreement. The impact of exit, escape, and termination provisions

on the willingness of states to sign, then, will differ from agreement to

agreement, depending on whether they increase or decrease the value of

the agreement to the potential parties.

Permitting and Prohibiting Reservations

Reservations differ from escape and exit clauses in one important re-

spect. A state typically submits its reservations after the final version of

the treaty has been negotiated. Permitting a state to introduce a reser-

vation in this way gives it a final opportunity to avoid any part of the

obligation that it does not like. The rules on reservations (arts. 19–23, Vi-

enna Convention on the Law of Treaties) give each state the opportunity
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to make take-it-or-leave it amendments to the treaty. However, this

ability to make reservations is or can be limited in a number of ways.

First, the treaty itself may prohibit reservations. Such is the case in the

Rome Statute of the International Criminal Court, which states in ar-

ticle 120 that ‘‘[n]o reservations may be made to this Statute.’’29 Second,

reservations are not permitted if they are ‘‘incompatible with the object

and purpose of the treaty’’ (Vienna Convention on the Law of Treaties,

art. 19.c). Third, other parties to the treaty are free to accept or reject

each reservation (with silence being construed as acceptance).30 If a

state objects to a reservation, the relevant provisions of the treaty do not

apply as between the reserving and the objecting party, unless the ob-

jecting party also objects to the entry into force of the treaty as between

these two states, in which case the treaty does not bind either of them

with respect to the other.31 Finally, all of these rules are default rules, so

the parties to an agreement can, if they choose, create some alternative

regime to govern the use of reservations.

The benefit of allowing reservations in this way is that it allows states

to negotiate multilateral treaties that are tailored to states’ individual

needs without cumbersome negotiations about each state’s detailed

demands. There may also be informational benefits from permitting

states to make reservations (Helfer 2006; Swaine 2006). A reservation

tells other states that they should not rely on the reserving state’s com-

pliance with a specific obligation. The obvious problem is that reser-

vations allow states to opt out of portions of the treaty. Doing so may

upset the balance of concession included in the agreement. Ultimately,

the trade-off between the costs and benefits of allowing reservations is

something the states involved can evaluate. They can then have reser-

vations governed by the rules they prefer. We remain, however, unable

to anticipate with any confidence when reservations will be permitted

and when they will be forbidden.

The Interaction of Form and Substance

Trade-offs between Form and Substance

It is useful to distinguish between the form and substance of an

agreement to help isolate and understand specific features of interna-

tional agreements. That is what this chapter has done up to this point.

154 how international law works



Ultimately, however, there is no avoiding the fact that questions of

form and substance interact in important ways. I have alluded to

that interaction several times already, and it is now time to confront it

head-on.

To get a sense of how form and substance affect one another,

consider the following stylized description of how states use interna-

tional agreements to resolve cooperative problems. Imagine that a group

of states faces a multilateral prisoner’s dilemma. For concreteness, as-

sume they are concerned about global warming. All states agree that

some cooperation is needed, but they disagree on how that cooperation

will take place.

At the negotiation stage, each individual state is only concerned

with how its own payoffs will be affected. An agreement impacts payoffs

in two ways: (1) it imposes costly obligations on the state (e.g., reducing

certain emissions), and (2) it affects the aggregate level of harmful

emissions (which in turn impacts the state’s payoffs). Notice that the

state is not concerned with the particular content of the agreement as

such. The state is only interested in the words written on the page to the

extent that they impact its payoffs, either directly by imposing obliga-

tions on it, or indirectly through their effect on emissions. Every state,

as it discusses the language to be included in the agreement, has in mind

the relationship between that language and these two concerns.

Now consider what it means to say that states negotiate toward an

agreement that maximizes their joint payoffs, subject to transaction

costs. Suppose a draft agreement is proposed that includes a set of

substantive obligations to reduce harmful emissions, as well as provi-

sions governing the form of the agreement, including dispute resolution,

whether the agreement will be a treaty, rules governing reservations, exit,

and escape, monitoring, reporting and verification procedures, and

perhaps some other provisions. An individual state is concerned about

all of these variables, but again, only to the extent that they impact its

payoffs. In other words, the state must evaluate how the various pro-

visions affect its interests.

Now imagine that an alternative proposal is put forward. The new

proposal provides for weaker substantive obligations (e.g., it increases

the permitted levels of emissions) but also provides for stricter moni-

toring and dispute resolution. Howwill a state evaluate the appeal of this

new proposal relative to the older draft? To begin with, one can consider

each of the changes between the old and new proposals separately.
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A weakening of the substantive provisions will, all else equal, reduce the

burden on the state, but it will also reduce the impact of the agreement

on global emissions. The stricter monitoring and dispute resolution

provisions, however, will have the opposite effect. They will tend to

improve compliance with whatever obligations are entered into and,

therefore, increase the burden on the state and the impact of the

agreement on global emissions. Without more information, there is no

way to know if the new agreement will lead to a higher or lower global

level of emissions and no way to know if it generates higher or lower

payoffs for the state.

One possible outcome is that a lower level of obligation coupled

with stricter monitoring and dispute resolution will lead to both a

higher payoff for the state and a lower level of emissions worldwide.

Furthermore, the new proposal may also be better for all other states

(perhaps with some transfers). If so, the states will agree to replace the

older draft with the new proposal.

The point here is that by adjusting the form of the agreement, the

parties can affect their future behavior in a way that is analogous to

changes in substantive provisions. Once this is recognized, it is clear that

form and substance must be considered together when examining in-

ternational agreements. Each of the variables present in an agreement

affects, in one way or another, the payoffs of the parties and for that

reason interacts with the other variables. Increasing the cost of a par-

ticular action, whether this is done through a change in the substantive

provisions or through changes in the form of the agreement, makes that

action less likely.

Nor is the trade-off only between matters of form and of substance.

All of the features of an agreement can be traded off against one another.

Commentators have examined some of the potential interactions.

Raustiala (2005) focuses on the choices regarding hard and soft law;

shallow and deep cooperation (reflecting the degree to which an agree-

ment demands changes to behavior); and monitoring and enforcement

provisions. Gilligan (2004) focuses on breadth and depth, pointing out

that a trade-off between breadth and depth can be avoided by adjust-

ing the substance of the agreement—specifically by allowing different

parties to take on different obligations. A variation on Gilligan’s insight

is that more liberal use of reservations will weaken the trade-off between

depth and breadth.
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How Is the Trade-off Made?

Recognizing the basic trade-off between form and substance leads to a new

question. How do states choose from the many possible combinations of

formal and substantive design elements? How do they navigate the in-

teraction of all the relevant variables? How do they choose a single agree-

ment from the enormous (andperhaps infinite) number of potential ones?

The simple answer is that they weigh the costs and benefits of each

design element and select a combination that provides the greatest pos-

sible net benefit. Thus, for example, states might agree to a higher level of

substantive obligation but a lower level of dispute resolution if the

former combination delivers the same benefits (e.g., the same level of

global emissions and impact on each state) at lower cost (e.g., the costs

in the event of a violation are lower).

A more complete answer considers how states weigh the various

design elements and the inference we can draw from the decisions states

make. Each design element has different advantages and disadvantages,

costs and benefits. These will depend on the particulars of the situation,

so it is difficult to say anything definitive at this level of generality. No

single design yields the highest value agreement in all contexts. Recog-

nizing that the various design elements offer different costs and benefits

in different situations helps to explain why international agreements

come in such a wide range of forms.

Viewing the construction of international agreements in this light,

two basic strategies for drawing inferences from observed agreements

suggest themselves.

The first is to group agreements into categories by subject matter and

compare across categories. For example, international regulatory coop-

eration seems to be dominated by soft law agreements rather than treaties

(e.g., Basel Accord, informal agreements on competition policy, mem-

oranda of understanding on securities law) but cooperation in human

rights is dominated by treaties (e.g., ICCPR, CAT, Genocide Conven-

tion).32 This suggests that regulatory cooperation features a set of trade-

offs that differ from those in human rights. Perhaps the incentive to

defect is smaller in the former than in the latter, making the need for

commitment less powerful. Alternatively, it may be that the domestic law

implications of treaties are important in the human rights context but

less so for regulatory matters.
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What is clear is that some difference between these two areas has

created distinct approaches to resolving problems of cooperation. One

can imagine an enormous number of such comparisons. Few agree-

ments seem to use formal dispute resolution, yet such provisions are

relatively common in trade agreements. Investment agreements are al-

most exclusively bilateral (or occasionally multilateral but with very few

states) while others, such as human rights agreements, often aspire to

universal membership (or perhaps membership of all states in a region).

This sort of comparative analysis promises to yield significant insights

into the decisions states make when they create agreements.

Providing for private rights of action is another example. Such

rights are quite rare in international agreements, and seem to be present

in only certain kinds of agreements. The most conspicuous agreements

that give private parties the right to seek legal remedies for violations are

bilateral investment treaties (virtually all of which include a private right

of action for investors) and some human rights agreements. Human

rights agreements providing such a right include: the European Con-

vention on Human Rights;33 the Optional Protocol on Civil and Poli-

tical Rights;34 the Optional Protocol to the CEDAW;35 the CAT;36 the

American Convention on Human Rights;37 and the International Con-

vention on the Elimination of all Forms of Racial Discrimination.38 Of

these, all but the European Convention and the American Convention

make the provision of private rights of action optional for state parties.39

Why might this be? One possibility is that these agreements are asym-

metric, in the sense that the obligation represents a much more im-

portant de facto commitment for some of the parties than for others. In

general, for example, Western democracies (among others) are already

in compliance with human rights agreements and so can join without

taking on significant obligations beyond what they are already doing.

One conspicuous exception is the European Convention on Human

Rights, which has created the most procedural rights (in terms of ac-

cess and enforcement of judgments), thus permitting the development

of substantive human rights case law. The Convention establishes the

ECHR, which resolves hundreds of cases a year brought and submitted

directly by individuals against states parties. Furthermore, judgments of

the ECHR are forwarded to the Committee of Ministers of the Council

of Europe (comprised of the foreign ministers of each member state),

whichmonitors enforcement of the remedies the ECHR prescribes. Such

remedies may include the modification of offending domestic laws to
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comply with the ECHR’s interpretation of the rights granted by the

Convention.40

Bilateral investment treaties (BITs) impose similarly asymmetric

burdens. These treaties are predominantly signed between rich and poor

states, and although both states promise to provide certain protections

for investors, in practice it is the developing state that is entering into a

significant commitment, because much more investment flows from

north to south than from south to north. Developed states, then, take

on little risk that they will have to defend themselves against a private

party (though NAFTA has provided some well-known instances of

private parties complaining about the actions of the United States and

Canada). Developing states, on the other hand, expose themselves to a

much larger risk of being a defendant in an international arbitration

under a BIT.

Why would developing states expose themselves to a private right of

action in this context and not in others? One possibility is that they are

unable to resist the pressure from their developed treaty partners, which

is especially strong in the investment area. Or it may be that developing

states benefit more from the additional credibility that comes with the

presence of private rights of action and so are happy to take on this

obligation in an area where credibility is of great importance to their

effort to attract foreign investment. A third possibility is that developing

states have more modest power in interstate disputes and so lose less

than their developed counterparts by allowing private rights of action to

substitute for such disputes. There are no doubt other possible expla-

nations that can be considered and evaluated using the general theo-

retical framework of this chapter and this book. These possibilities are,

in principle, testable. One could investigate, for example, whether pri-

vate rights of action are more common in subject–matter areas and

between partners where pressure from developed parties is especially

likely, how the need for credibility correlates to the presence of private

rights of action, and whether they arise in situations where developing

states are least likely to be able to violate and to resist pressures to correct

their violation. Though a proper empirical evaluation would be required

to draw firm conclusions, the last of these explanations does not seem, at

least at first glance, especially likely, because one of the common areas

in which we see private rights of action is investment. When a state

expropriates an investment (including partial or regulatory expropria-

tion) it seems that it is relatively well positioned to resist pressure to
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reverse course. The developing state, after all, is acting within its own

territory, so it is insulated from legal actions elsewhere. In addition,

other states will normally have very little ability to engage in a reciprocal

expropriation, precisely because of the asymmetric burdens involved.

The second approach that seems likely to yield useful insights into

the design of international agreements is to examine behaviors, mecha-

nisms, or patterns of agreements that seem consistent across and within

different forms of agreements. The most obvious examples in this cate-

gory are features that are present in treaties but not in soft law agreements.

Soft law agreements tend to omit formal sanctions, dispute resolution, exit

clauses, escape clauses, and other devices that serve to amplify the costs of

a violation or allow states to avoid an obligation while remaining in com-

pliance with the precise language of the agreement.41

One might react by pointing out that soft law agreements are not

‘‘binding’’ under traditional international law principles and, therefore,

there is no sense in which a state can be said to have violated interna-

tional law. This argument would then assert that there is no need for

either enforcement mechanisms such as dispute resolution or for escape

and exit provisions because there can be no violation. This line of rea-

soning is consistent with traditional notions under which the category

of international ‘‘law’’ is different in kind from other promises. From

a rational choice perspective, however, this binary notion of whether

or not an agreement is ‘‘binding’’ is problematic. States enter into

agreements—whether treaties or soft law—to enhance cooperation.

Both forms of agreement facilitate cooperation among states because

they impose some form of cost (reputation, reciprocity, retaliation) on

states that fail to comply. The choice between soft law and treaties

represents just one of the ways states adjust the magnitude of those costs.

For these reasons, this book rejects the traditional distinction between

soft law and treaties.42 They are more accurately viewed as choices along

a spectrum of commitment. It follows that it makes as much sense to

include exit clauses, escape clauses, and dispute resolution provisions in

soft law agreements as in treaties. There is, therefore, no obvious reason

that, for example, dispute resolution should only be associated with

treaties and not with soft law. States certainly could draft a soft law

agreement that included provisions for a tribunal to determine if one

party had acted inconsistently with the terms of the agreement. Sanc-

tions could even be provided for if the states so desired. In practice,

however, this is not generally done, which presents us with a puzzle.
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A better explanation for the absence of certain design elements from

soft law agreements turns on the relative costs and benefits of those

elements. That we do not generally see dispute resolution and sanctions

provisions in soft law agreements suggests that states consistently prefer

hard law agreements without these elements to soft law agreements with

them. In other words, as states add credibility to their commitments,

they prefer to increase the reputational stake in an agreement by moving

from soft law to hard law, rather than by moving, for example, from soft

law without dispute resolution to soft law with dispute resolution. The

main implication is that the choice of hard law offers a more attractive

cost-benefit trade-off than does the inclusion of dispute resolution.

Similarly, that soft law agreements normally do not contain exit or

escape clauses suggests that states prefer weaker substantive rules within

the soft law agreement to stronger substantive rules combined with an

escape or exit clause.

The Scope of Agreements

I
nternational agreements vary widely in their scope from extraordi-

narily narrow (e.g., The Load Line Convention Between the United

States and Canada, which exempts certain ships operating exclusively

on the joint Canada—U.S. coast from the requirements imposed by the

International Load Line Convention) to the extremely broad (e.g., the

UN Charter).43 Under what circumstances will states choose the former,

and when should we expect them to choose the latter?

The Narrowest Possible Scope

In considering this problem, it is helpful to make an additional as-

sumption that will be relaxed in short order. I assume for the moment

that the transaction costs of entering into a treaty grow larger as the

scope of the treaty increases. Indeed I assume that the transaction costs

of a treaty rise at an increasing rate as the range of issues included

grows.44 These costs may be offset by benefits. Broadening the scope of

an agreement may improve the effectiveness of the agreement, may

allow states to negotiate transfers across issue areas, and may yield econ-

omies of scope. For the moment, assume that the increase in transaction

costs outweighs these benefits. It follows that it is easier for states to enter
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into two independent agreements than to enter into a single agreement

that covers the same topics.

The intuition behind this result is straightforward. As the number of

issues addressed by an agreement increases, so do the number of po-

tential deals and the number of relevant interests. Indeed, the number of

possible deals increases geometrically with the number of issues on the

table. This increase in complexity can be expected to make agreement

more difficult in many situations.

In addition to reducing the complexity of negotiations, narrowing

the scope of an agreement makes it easier to use experts in discussions of

policy issues. This can be seen in virtually any specialized international

organization. These bodies bring in (or develop their own) experts on

the relevant issue to assist parties to the agreement in negotiation and

in policy-making. To take just one example, within the World Intellec-

tual Property Organization (WIPO) is the WIPO Policy Advisory Com-

mission, described as ‘‘a Commission of eminent international experts

drawn from a broad range of fields, including politics, diplomacy and

administration, which have bearing on intellectual property coopera-

tion.’’45 Similar examples can be found in the International Labor Orga-

nization, the Codex Alimentarius Commission, the Chemical Weapons

Convention Technical Secretariat, and the ‘‘expert review teams’’ the

Kyoto Protocol provides for, among others. To be sure, a less specialized

organization could have experts on specific topics, but there would re-

main a need to make decisions about how reports from these experts

should influence the overall organization. Within a more specialized

organization (or in the context of a more specialized negotiation) ex-

perts can speak directly to the policy concerns of the organization (or

negotiators).

The implication of the foregoing is that states will craft their

agreements as narrowly as possible. Though the assumptions made to

yield this prediction are significant (and will be relaxed later), many

international agreements appear to be explained by this simple prefer-

ence for narrower scope. Many regulatory agreements among states,

for example, are quite narrow in scope. Rather than enter into a single

agreement that establishes the way states cooperate in antitrust, secu-

rities, criminal law, and the like, states tend to enter into separate

agreements in each area. For example, the United States and Canada

have an enormous number of agreements with one another, including

separate agreements in antitrust,46 securities,47 criminal law,48 and the
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environment,49 to name just a few areas of cooperation. Indeed, these

two states often have multiple agreements within a single subject area.

Both theory and practice, then, suggest that states’ default instinct is

to have a single agreement address the narrowest possible scope of is-

sues. Any observer of international affairs will immediately protest that

there are many examples in which the scope of the agreement seems

much broader than whatever would be the ‘‘narrowest possible.’’ One

obvious example is the WTO, the product of a complex set of agree-

ments all adopted simultaneously as a ‘‘single understanding.’’ The or-

ganization is concerned not only with trade but also health and safety

matters, domestic subsidies, internal taxation and regulation, environ-

ment, intellectual property, and many other issues. So it is certainly

correct that some agreements have a broader scope than would be

predicted by the foregoing discussion. Why would states expand the

scope of an agreement in this way? What are the benefits that sometimes

outweigh the increase in transaction costs likely to accompany a broader

scope? The next three subsections offer three reasons why states may do

so: to improve the effectiveness of the agreement, to generate transfers

among the parties, and to capture economies of scope.

Once these three potential reasons to broaden the scope of agree-

ment are understood, one would predict that states will select the scope

of the agreement such that the marginal cost of greater scope (increased

transaction costs) equals the marginal benefit (improved effectiveness,

transfers, economies of scope).

Broadening the Scope to Ensure Effectiveness

Some problems can only be addressed effectively if cooperation takes

place on a range of issues. Consider the example just mentioned—the

WTO. The goal of liberalizing trade requires, most obviously, cooper-

ation on the elimination of tariffs. But a simple agreement on tariffs

would be ineffective, because a state can achieve precisely the same level

of protection by adopting an appropriately chosen quota on imports.

To liberalize trade, then, also requires the regulation of quotas and, for

the same reason, other nontariff barriers such as discriminatory internal

taxes. Even if states accept obligations with respect to both tariff and

nontariff barriers, access to foreign markets can still be frustrated by

subsidies, and so some regulation of those is sensible as well. As states

negotiated WTO agreements, then, it is not surprising that they
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included tariffs,50 nontariff barriers,51 and subsidies.52 Once the general

obligations were established, states sought exceptions of various kinds,

and this further broadened the scope of the agreement, generating in-

dividual clauses on exceptions53—as well as a range of agreements that

in one way or another cabin the obligations states are taking on.54

Recognition of the relationship between liberalized trade and the

nontrade issues addressed in the WTO agreements explains a great deal

of what we observe at theWTO. It is true that the original GATT, entered

into in 1947, was intended to liberalize trade and yet omitted some of the

features of the WTO, most notably the detailed agreements on health

and safety, agriculture, antidumping, subsidies, and safeguards (for the

moment we put aside the dispute resolution provisions, which are

discussed later in this chapter). But each of these issues was, in fact,

addressed in the original GATT, though in an incomplete way. The

WTO represented an attempt to build on the GATT experience with

these issues. With the experience of the GATT behind them, negotia-

tors were able to arrive at terms that address these problems more

comprehensively.

Two additional subject matter categories remain, however, that

cannot easily be explained by a close connection between those subjects

and trade in goods. These are services and intellectual property, each of

which is the subject of its own agreement within the WTO system. To

understand why these agreements would be included within the WTO,

we must turn to other explanations, and I will do so in the next sub-

section.

Before moving on, however, consider another example: the United

Nations Convention on the Law of the Sea (UNCLOS), which covers

rights of passage, rights of access to economic resources, jurisdiction of

states over ships in their water, rules governing warships, piracy, and

more. At first glance, many of these issues could be addressed through

their own separate agreements. A moment’s thought, however, reveals

that the various issues addressed in UNCLOS are closely related and are

best considered as a group. An agreement governing jurisdictional issues

related to the law of the sea, for example, must also address rights of

access to the sea’s economic resources. It makes no sense to consider the

jurisdictional question divorced from the right of passage because each

impacts the other. Similarly, the right of innocent passage through

territorial seas confers a benefit on maritime states, but the value of that

benefit (and therefore what they are prepared to concede in exchange) is
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closely connected to the rules governing passage through straits. In

much the same way, the right of passage can only be understood if the

relevant rules governing warships are also specified.

Broadening the Scope to Generate Transfers

A second reason that states may choose to broaden rather than narrow

the scope of an agreement is to facilitate agreement by linking two or

more (possibly unrelated) issues. (Koremenos et al. 2001; Raiffa 1982).

This point is really a relaxation of the prior assumption that greater

scope increases transaction costs.

An agreement is only possible (putting aside coercion) if every

party to the agreement is better off joining it rather than refusing to do

so (or creating some other agreement with a subset of the parties). In

economic parlance, the agreement must be in the core of the bargaining

game. At times, the interests of the parties on a particular issue are such

that there is no agreement that all prefer to the status quo.

Theories of negotiation tell us that when parties cannot find any

bargaining space over a particular set of issues, broadening the scope of

the negotiation and bringing in additional issues may allow them to

reach an agreement. Consider, for example, the problem of reaching an

international agreement on the subject of intellectual property rights.

For many years the United States and other developed states sought such

an agreement without success. The basic problem is easy to see. Research

and development of intellectual property is disproportionately located

in developed states, and they have the most to gain from international

intellectual property protection. When determining their preferred

policy, they consider the profits their local producers of intellectual

property earn and ignore the benefits that faster and cheaper access to

existing technologies may provide for other states. Though they take

into account the benefits of greater access for their own citizens, that

population represents only a small fraction of the global set of con-

sumers. States that engage in very little innovation, in contrast, have

different concerns. They are only interested in the impact of a global

intellectual property regime on their own citizens. Accordingly, they

ignore the profits of foreign producers of intellectual property. They

prefer a relatively weak regime that would give their citizens better access

to existing technologies. Though they get some benefits from a faster

pace of innovation to the extent that this provides benefits to their
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citizens, they will, nevertheless, prefer a weaker set of global protections

than will innovating states.

This basic divergence between the interests of states made it im-

possible to reach agreement on the terms of a multilateral agreement,

despite many years of effort. Developed states, led by the United States,

sought a regime with strong protections for intellectual property, while

developing states rejected proposals to increase standards. As long as

negotiations were limited to the subject of intellectual property, the

effort to reach an agreement was doomed. There was simply no com-

mon ground.

In conventional theories of negotiation, an impasse of this sort can

be addressed through the construction of transfers to compensate the

losers in an agreement. Thus, for example, a buyer and a seller will agree

on a quality level that equates the marginal cost of increased quality to

the seller with the marginal benefit of that increased quality to the

buyer. This quality level will be chosen because it maximizes the total

value of the contract for the parties. Once the quality level is chosen, a

price will be set to divide the surplus from the agreement. The precise

division of the surplus will depend on the bargaining position of the

parties, but will be chosen so that all parties prefer the agreement to the

status quo. By negotiating over both the quality level and a cash pay-

ment, the parties can reach an agreement even if they each have a

different preferred quality level.

The same principle applies in international negotiations. Once the

value-maximizing agreement is identified, parties that prefer the status

quo (or some alternative agreement) can be compensated with a transfer

of cash or something else. In the international context, however, cash

payments are rare (though not unheard-of). This is likely a product of

the fact that states are reluctant to use money as a mechanism to con-

struct transfer payments. This may be explained by the fact that cash

payments go from the general treasury of one state into that of another,

and may therefore not have enough political salience to be practical. If

money is not available (or easily available) to construct transfers, states

must look to other mechanisms for transferring value from one party to

the other. The obvious candidate, and the one states normally use, is

concessions in other areas.

Because negotiating across issue areas imposes costs (which is part

of what motivated my initial assumption that states will seek narrower

rather than broader agreements), states will attempt, in the first instance,
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to identify concessions in a particular issue area. So, for example, when

negotiating over the harmonization of income and capital gains taxes

across international borders, the United States and the United Kingdom

reached agreement by exchanging concessions within that subject area.55

In the intellectual property context, however, states’ interests were suffi-

ciently divergent as tomake this impossible.56 Developing states preferred

the status quo to a regime of stronger intellectual property protections, so

there was very little within the intellectual property arena that theywanted

from their developed counterparts.

When intellectual property was brought into the WTO, however,

the scope of the negotiations changed. There was suddenly an array of

potential concessions that could generate value for developing states. As

it happened, the key concessions granted market access, agricultural

subsidies, and protection from unilateral sanctions by the United States

(Abbott 1996a; Bronkers 1999). In exchange for these concessions, de-

veloping states agreed to the TRIPs agreement. By widening the scope of

intellectual property negotiations, states were able to generate transfers

that in turn made agreement possible.57

One caveat is necessary at this point. If one assumes that states

negotiate to the efficient agreement (subject to transaction costs) and

that a consensual agreement yields a Pareto improvement, it follows

that the Uruguay Round must have increased the welfare of all states, or

at least must have been expected to do so. If states are able to coerce

one another and if transfers are costly, however, the assumption of an

efficient agreement cannot be sustained. This point was made in

chapter 2 in exactly the same context—the Uruguay Round negotia-

tions. If those negotiations were coercive, there is no guarantee that

developing states are better off under the current system than they

were under the prior one.

Koremenos, Lipson, and Snidal reach a similar conclusion about

the scope of international agreements, but tie their prediction to the

number of actors involved.58 They state that ‘‘[a]s the number of ac-

tors increases . . . the heterogeneity within the group will typically also

increase. . . .When states have heterogeneous interests, issue linkage may

generate new opportunities for resolving conflicts and reaching mutually

beneficial arrangements’’ (Koremenos et al. 2001, p. 25). This claim ap-

peals to issue linkage in a way that is similar to my own discussion, but

focuses on the number of actors rather than the strategic interests of

those actors. The number of actors, however, is not directly relevant to
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the question of whether there exists a bargaining space among a group of

states. Adding actors may increase the heterogeneity within the group,

but it also increases the set of possible agreements (because each new

actor can offer its own concessions within the relevant subject area).

There is, therefore, no necessary connection between the number of

actors and the scope of the agreement. By way of example, consider the

Montreal Protocol on Substances That Deplete the Ozone Layer. This is a

multilateral agreement with (initially) 30 parties, yet it addresses a single

relatively narrow issue. Its narrow focus was possible because all the

parties to the agreement shared at least some basic interest in increasing

the level of protection for the ozone layer—there was bargaining space.

Reaching consensus did not require a broadening of the scope.

What ultimately determines whether the scope of an agreement

must be broadened to facilitate transfers is not the number of actors, but

rather whether one or more potential agreements exist that will make all

parties better off. This, in turn, is determined by the nature of the

problem and the availability of transfers within a particular issue area.

For example, parties could not have more divergent or heterogeneous

interests than they do in border negotiations. But agreement is never-

theless possible because concessions of territory by one party can be

offset by concessions by the other party in other locations. In other areas,

such as intellectual property prior to its inclusion in theWTO, theremay

be no way to compensate a party that makes a concession, so it is difficult

to reach agreement.

Broadening the Scope to Generate Economies of Scope

The final reason that states may choose to broaden the scope of nego-

tiations is to take advantage of economies of scope: some institutional

features of an organization may be useful for more than just one

agreement. Rather than re-creating these features from scratch, states

may choose to have one set of institutional features serve more than one

issue.

Consider another example taken from the WTO context—the

General Agreement on Trade in Services (GATS). Rather than including

the GATS in the WTO, states could have established a separate, stand-

alone agreement to deal with services. Doing so would have had the

advantage of allowing negotiation over services to take place by itself in

a more simplified context and presumably with fewer distractions.
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The negotiation of the services agreement was made easier by the

fact that it was bundled with the rest of the Uruguay Round negotiations

and concessions in other areas could bemade to encourage the adoption

of the GATS. This is partly explained by the ability of a larger negotiation

to generate transfers. Like the TRIPs agreement, the GATS was favored

by developed countries, and the consent of developing countries might

not have been possible in a stand-alone services agreement.

Regardless of whether transfers were necessary to reach an agree-

ment on GATS, however, the institutional structure of the WTO made

the inclusion of the agreement on services practical. If the GATS had

been negotiated on its own, many features of the WTO would have had

to be reproduced within whatever institution was charged with man-

aging the services agreement. The most obvious of these is the dispute

settlement mechanism that exists in the WTO. Building a separate

dispute settlement process for the services agreement not only would

have been duplicative and wasteful but also would have made dispute

settlement less effective. Trade disputes in the services area do not come

neatly packaged and cabined off from other trade issues.59 Having two

tribunals deal with these issues (one for the services dispute, another for

the dispute as it affects other issues) would generate a host of problems,

including jurisdictional battles among tribunals, conflicting rulings,

confusing precedents, and so on. It is much simpler to fold the entire

dispute process into a single tribunal. There is also interaction between

trade in goods and trade in services that made it convenient to negotiate

over both at once and address both within a single institution. Finally,

including the GATS in the Uruguay Round negotiations offered other

economies of scope, including a single place for future negotiations, a

single secretariat, a common set of institutional resources and person-

nel, and so on.

Most of these reasons for including the GATS with the rest of the

WTO speak to the economies of scope to be had by using a single

institution. One might ask why the GATS could not have been negoti-

ated on its own (to reduce transaction costs) and then included in the

WTO, along with the GATT and the TRIPs agreement, to take advantage

of the economies of scope. The answer is that there are also economies of

scope in the negotiation itself. Though negotiation on services involves a

somewhat different set of issues than does negotiation on goods, and

although the positions of an individual country may be different on the

two subjects, there is nevertheless considerable overlap in the relevant
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negotiating teams and the skill set required to consider the relevant

issues. The GATS also borrows language and principles from the other

WTO agreements, making it sensible to consider them all at one time.

Membership in International Agreements

Federalism, Treaties, and Membership

Theories of federalism teach that jurisdiction over a problem should

be allocated to the lowest level of government capable of internaliz-

ing the relevant externalities (Inman and Rubinfeld 1997; Oates 1972).

When applied to international problems, the lesson is that international

agreements should include all states (and only those states) that are

significantly affected by relevant externalities. If all such states are in-

cluded, the resulting agreement will internalize the costs and benefits of

the relevant rules and, therefore, represent a more efficient regime. An

agreement to regulate the use of a river that crosses national borders,

therefore, is most sensibly addressed in an agreement that includes all

states in which that river is present. Global warming issues, in contrast,

implicate all states in the world, and so agreements to address this issue

should be universal.

Because states are assumed to be rational, the foregoing normative

statement—that the relevant externalities should dictate optimal mem-

bership size—is also a positive statement. That is, a model of rational

states predicts that membership, at least as a first cut, will be determined

by the presence and reach of externalities. All else equal, then, the number

of participants in an agreement will increase with the number of states

affected by the externalities associated with the problem at hand. This

prediction is hardly surprising and might even be considered obvious,

but it is worth making because it offers a plausible explanation for the

level of participation in many of the agreements we observe.

The United Nations was established to address issues of global

concern, including matters of peace and security, and so it not sur-

prisingly aspires to universal membership. Over the last 60 years or so,

human rights issues have been characterized as matters of universal

concern, and it is therefore not surprising that many human rights

agreements, such as the ICCPR, seek universal participation. In contrast,

agreements that address problems whose effects are largely limited to
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two states are often bilateral. Bilateral tax treaties provide an obvious

example.

This lesson of federalism, however, has significant limits when

applied to international law. Assigning jurisdiction within a federal

system is a matter of identifying the level of government that will handle

a particular matter. When a matter is addressed at the international

level, however (regardless of how many states are implicated), a fun-

damentally different dynamic is at work. The most important difference

is that in international negotiations, there is no power to ‘‘legislate’’

rules that will bind states that have not consented.60

International agreements bind only those that consent to them, so

they only come into being if they represent a Pareto improvement over

the status quo for all participating states (putting coercion aside).61 In a

world without transactions costs, this difference would be inconse-

quential because any Kaldor-Hicks-efficient agreement (i.e., one that

increases the overall surplus) could be made to be Pareto efficient as a

result of transfers among states. In international negotiations, however,

such transfers can be costly, and so Pareto efficiency may be difficult to

obtain.

The result is that principles of federalism are likely to serve only as

an upper bound on the membership. Despite the merits of including all

affected parties, there will be instances in which, for any number of

reasons, only a subset of affected parties will participate in an agree-

ment. The United States, for example, ultimately decided not to be

bound by the Kyoto Protocol. This decision reflected a judgment by the

United States that the costs of the agreement (to the U.S.) exceeded the

benefits. It may be that the gains from U.S. participation would have

been sufficient to justify a transfer (in the form of concessions in other

areas, cash, or something else) from other states to the United States,

but there may not have been any available transfer that was acceptable

to other states and sufficient to induce U.S. participation. A similar

discussion could be had with respect to regional human rights agree-

ments, such as the American Convention on Human Rights, which

implicate universal concerns (at least under a universalist vision of

human rights). Generalizing, transaction costs may cause some states to

remain outside an agreement even if their participation would increase

the total surplus.

Agreements may also feature fewer participants than are affected

because the parties to the agreement are able to extract rents by excluding
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others. The clearest example of this behavior is the Organization of the

Petroleum Exporting Countries (OPEC), an organization that is effective

precisely because it only allows producers to participate. It is clear that a

more efficient global outcome would allow greater competition in the

market for oil, but producer states have succeeded in forming a cartel and

extracting monopolistic rents. In the absence of transaction costs, all

states of the world (including OPEC states) could negotiate an agree-

ment that would feature competitive pricing and production and would

compensate OPEC states for abandoning their cartel. Doing so would

maximize the total surplus and would therefore allow all states, including

producers, to do better than they do under the status quo.

To understand membership in international agreements and orga-

nizations, then, requires that one first consider the number and identity

of states affected by the relevant externalities in order to identify the

maximum number of likely participants. This inquiry establishes a ceil-

ing on the likely membership. The next step is to consider what forces

might prevent some subset of these states to resist an agreement or,

conversely, what might cause one group to exclude another group.

Substance, Form, and Membership

When negotiating an agreement, states interested in a relatively strong

set of substantive commitments and broad membership often face a

trade-off. On one hand, they can prioritize a large membership, but if

transfers are difficult to arrange, this may require a watering down of

the substance of the agreement. On the other hand, they may insist on

stringent substantive standards in the agreement. This would establish

rules that more closely approximate their preferred outcome, but would

also cause some affected states to opt out of the agreement.

By way of example, consider the International Convention on the

Protection of the Rights of Migrant Workers and Members of Their

Families, which at present has 34 parties.62 While some of the require-

ments of the Convention are perhaps redundant with other human

rights agreements (the right to life, liberty, and security), the Conven-

tion calls on signatories to extend certain relatively stringent due process

protections to migrant workers, including providing an interpreter free

of charge when a worker or a member of his family is arrested and

providing compensation to migrant workers who are the victims of

unlawful arrest. Furthermore, the Convention calls for migrant workers
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to be treated equally with nationals in a number of issue areas, including

eligibility for social security benefits. The advantage of this approach

is that it creates strong and comprehensive standards governing the

treatment of migrant workers, presumably in ways that are close to the

preferred policies of the members. However, the cost of this approach is

that many states, including the United States, have chosen not to subject

themselves to the Convention’s obligations.

Contrast this example with the ICCPR, which has over 125 mem-

bers. The terms of the agreement, while sweeping, are also fairly vague.

Furthermore, because nations can opt out of the provisions permit-

ting review of violations alleged by individuals, there is no entity capable

of developing specific, substantive standards. The result is the Cove-

nant’s broad membership, at the cost of weak substantive commit-

ments.

Why would states choose one of these strategies (broad membership

with weak substance or narrower membership with stronger substance)

over the other? States may judge that they would prefer to have a small

impact on many states rather than impose stronger obligations on a few

states. Negotiating an agreement that includes high human rights

standards might attract a small set of countries, and those countries may

already be in compliance. The agreement, then, would lead to little or

no change in the behavior of states and in that sense would serve no

purpose.63 For states seeking to improve human rights, then, it might be

preferable to agree to weaker substantive obligations if doing so will

expand the membership to include states whose behavior may change to

come into compliance. This can, of course, go too far, in the sense that

an agreement that is so lacking in substance as to allow any state to join

without fear of noncompliance would have no value.

Notice how this discussion of the relationship between substance

and membership is analogous to the prior discussion of form and

substance, in the sense that substance and membership can be traded

off against one another in much the same way that form and sub-

stance interact. If a large membership is important to states, the

agreement can be made less credible by reducing or eliminating mon-

itoring provisions, making it soft law, adding more generous escape

clauses, and so on. Each of these changes will reduce the cost of mem-

bership for states.
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Externalities and Membership

One of the few analytical discussions of membership in international

agreements is provided by Koremenos, Lipson, and Snidal (2001). They

conjecture that there will be fewer members in agreements that address

more difficult ‘‘enforcement problems.’’ They use the term ‘‘enforce-

ment problem’’ to refer to the incentive individual states have to defect

from a cooperative arrangement. In other words, if the incentive to

defect is greater, there will—all else equal—be fewer members. The

theoretical underpinnings of this conjecture go back to Olson’s work

(1965) on collective action (i.e., the pursuit of a goal by a group of

people).

When one applies a rational choice model of compliance, there are

in fact two collective action problems at work. The incentive to defect

from a cooperative arrangement, noted earlier, is the primary problem.

This problem could at least be mitigated if defecting states were sanc-

tioned by other states. Collective sanctions, however, present a secondary

collective action problem. Among the points Olson makes is that it is

difficult to make collective sanctions work, a problem that exists for the

same reason that there is an incentive to defect from the primary agree-

ment: every participating state has an incentive to free ride with respect

to sanctions. And as the number of actors increases, the incentive to free

ride increases.64 The near-total absence of collective sanctions for vio-

lations of international legal commitments is largely consistent with

Olson’s claims about free riding.

The sanctions international law provides, which I described in

chapter 2, include reputational sanctions, the reciprocal withdrawal of

compliance, and retaliation. None of these necessarily call on collective

sanctions. Nor is it accurate to suggest that adding members is dan-

gerous because a breach by one member leads to the suspension of the

treaty with respect to all members (Downs and Rocke 1995, p. 126).

Under the rules of international law, a breach of a multilateral treaty by

one state normally allows ‘‘specially affected’’ states to ‘‘suspend the

operation of the treaty . . . in the relations between itself and the de-

faulting State.’’65 One might think that, notwithstanding the law of

treaties, a breach by one party will provoke other parties to terminate

their own compliance. This is certainly possible, but such an action

would only be taken if the remaining states are better off with no

agreement than they are with the existing agreement still in place as to
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the nonviolating parties. But if this is so, it is difficult to explain why the

agreement was ever entered into. Perhaps the violator was essential to

the agreement (in which case, other states prefer to be a party to the

agreement if and only if the violator is also a party), but if so, it would

not have been possible to get consent to an agreement that excluded the

violator in the first place.

Ultimately, the threat of reciprocal noncompliance can function

even in a multilateral agreement, to the extent that it is possible to

exclude the violating state from the benefits of the agreement. This most

commonly happens bilaterally between the offended and violating

states, as is the case at the WTO, where an offended state can suspend its

own concessions (in a limited fashion) in response to an ongoing vi-

olation by another state. Where an offending state cannot be excluded

from the benefits of an agreement, however, reciprocity obviously will

not work well. Should one party to the Kyoto Protocol violate its ob-

ligations, it makes little sense for other states to suspend their own

compliance in response.

The conclusion one can draw, then, is that smaller membership

may have an advantage when dealing with true public goods problems.

This is so because with fewer members, the threat of reciprocal non-

compliance is more credible. There is a greater chance that persistent

violation by one party will generate payoffs for the other parties that

cause them to violate. If one violation causes the agreement to collapse,

of course, the incentive to free ride disappears, which in turn helps

enforcement.

Barrett (2003) makes this precise point in explaining why envi-

ronmental treaties generally cannot hope to attain universal member-

ship. Because each member state pays a cost for complying but all states

affected by an externality reap the benefit of a state’s compliance,

agreements will only be self-enforcing at the point at which the marginal

member’s defection makes it in every other member’s self-interest to

cease complying. In other words, reciprocal noncompliance is effective

in deterring violations when a member’s compliance determines whe-

ther the cooperative surplus is greater or less than the cost to individual

states of compliance. Bilateral agreements represent the most obvious

version of this point. For example, the Great Lakes Water Quality

Agreement of 1972 (renewed in 1978), a bilateral agreement to address a

public good, sets out a series of guidelines and objectives for governing

the chemical, physical, and biological integrity of the Great Lakes Basin
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ecosystem. This agreement presents no free-riding problem because an

attempt to free ride will trigger the agreement’s termination.

Unfortunately, many public goods problems simply cannot be ad-

dressed with an agreement that includes just a few parties, and so the

desire to include all states affected by the problem will typically override

the desire to strengthen the role of reciprocity, assuming an agreement is

reached at all.

All of this seems to suggest a conclusion that is the opposite of the

conjecture Koremenos, Lipson, and Snidal. Problems with externalities

that affect many states should be addressed through agreements with

more, rather than fewer, members.

The incentive to defect from an agreement is closely related to the

level of externalities present. If a state is able to push costs off on others

while enjoying benefits for itself then what Koremenos and her col-

leagues refer to as the enforcement problem is severe. To the extent that

this situation corresponds to one in which there are many affected

countries, one should expect more rather than fewer members. I have

alreadymentioned the reason for this: an optimal agreement will include

all countries affected by a problem, so that the relevant externality can be

internalized.

It should be added that large externalities affecting many states will

make it more difficult to reach agreement at all. Where many states have

an incentive to free ride, for example, agreement may be elusive. This

goes to the likelihood of reaching an agreement, however, not the number

of members that should be expected conditional on an agreement being

put in place.

This theoretical conclusion has some empirical support. AsMitchell

and Keilbach say in their study of several environmental agreements,

‘‘membership is not a design choice reflecting enforcement problems . . .

but a parameter dictated by the number of actors who must be inclu-

ded to resolve the problem’’ (2001, p. 897).66 Similarly, Richards, in his

discussion of the series of bilateral and multilateral agreements that

emerged after World War II to govern international aviation markets,

in large part through price fixing, notes: ‘‘Institution builders sought to

include all countries of the international aviation community in order to

stem the potential for cheating’’ (2001, p. 995). In other words, if nations

outside the price-fixing arrangement set prices lower than those the

regime set for its members, the regime would collapse. Thus, the success
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of the regime depended on inclusive membership that engaged all the

relevant nations.

Signing Treaties

Up to this point, the discussion has assumed that states elect either to be

a party to a treaty or to remain outside its regime. In the context of

multilateral treaties, however, a third option exists for states. In modern

multilateral treaties, the initial decision states make is normally not

whether to be parties to the agreement but whether to sign it. A state that

has signed a treaty is normally not considered to be bound until it has

ratified the treaty. There is, therefore, a period of time—sometimes

short, sometimes long, and sometimes indefinite—when the state has

signed but not ratified. To illustrate, the United States signed the UN

Charter at the close of the San Francisco Conference on June 26, 1945,

and the Senate gave its advice and consent to ratification on July 28, 1945,

making it the third state to ratify the UNCharter. In contrast, the United

States signed the ICCPR on October 5, 1977, but did not ratify it until

June 8, 1992. Even more extreme, the United States signed the Kyoto

Protocol in 1998 but, at least for the moment, shows no sign of planning

to ratify it.67

The reality that many treaties have signatories that have not ratified

raises the question of the legal significance, if any, of signing a treaty. The

Vienna Convention on the Law of Treaties provides that a party that has

signed a treatymust refrain from ‘‘acts whichwould defeat the object and

purpose of the treaty.’’68 Swaine (2003) provides a good discussion of

this rule and the arguments both for and against it. The most persuasive

justification of the rule (though surely not the reason it was initially

adopted) is that states will bemore prone to invest in reliance on a signed

(and not yet ratified agreement) if it at least provides some assurance

that the signatories will not undermine the treaty. This reduces the

temptation, for example, to wait until others have ratified a multilateral

agreement before expending domestic political capital to do so.

Requiring that signatories refrain from defeating the object and

purpose of the treaty is, as Swaine points out, an imperfect solution to

the foregoing problem. It also suffers from additional weaknesses, in-

cluding a lack of clarity and the absence of a formal enforcement scheme.

There remains, however, a certain good sense to the rule. Discouraging
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signatories from undermining the treaty increases the probability that it

will be implemented successfully. This is so in part because signatories

will refrain from (or at least will have an incentive to refrain from)

actions that frustrate the treaty. Signatories that decide to work against

the treaty are obviously able to do so, but must violate a rule of inter-

national law (specifically the Vienna Convention on the Law of Trea-

ties). There is, then, a disincentive to signing and then working against

the treaty.

More important, perhaps, the rule turns the act of signing into a

useful signal. Because signing raises the cost of opposing the treaty,

signing can serve to distinguish supporters from opponents. This gives

the signatories a better sense of the true support that exists. Conversely,

it makes it more difficult for opponents to pose as supporters in order

to frustrate the treaty.

More could be said about the status of states that have signed a

treaty without ratifying it, but the key point for present purposes is that

it can be seen as a sensible first step toward joining a treaty. Given that

states do not typically accept the full obligations of a treaty when they

sign (for reasons related to history and domestic political realities), and

given that the treaty-making process demands that political leaders

invest in the ratification process, the act of signing represents a pledge of

reputational capital regarding the agreement. It seems correct that the

law should view this more as a promise not to undermine the treaty

than as a pledge to ratify—since such a pledge would lack credibility in

states where the person signing the treaty does not have full control over

ratification (as in the United States) and would render the ratification

process less significant or, if one takes the obligation to ratify seriously,

would make the actual ratification irrelevant (since the obligation to

ratify implies that the obligations of the treaty apply).

Signatories, then, can be seen as having consented to a more modest

obligation than have those that have ratified. The former simply must

refrain from defeating the object and purposes of the treaty, while the

latter are bound by the treaty’s terms. States may, of course, be prepared

to accept the obligations of a signatory (perhaps because they support

the goals of the treaty but are not prepared to comply fully, or perhaps

because they receive something in exchange for signing) but not the

obligations of a party to the treaty, and the existing rules governing

signings largely allow states to do so.
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This discussion, then, suggests that article 18 of the Vienna Con-

vention on the Law of Treaties, which defines the consequences of

signing, serves the interests of states and the international law system.

One aspect of that article, however, is problematic, at least at first

glance. Both the practice of states and the foregoing analysis seem to

support a rule under which states could be signatories yet never ratify

the agreement. Doing so would allow them to commit to a certain level

of support for the treaty without taking on its obligations. The Vienna

Convention on the Law of Treaties, however, provides that a state must

refrain from acts that would defeat the object and purpose of the treaty

‘‘until it shall have made its intention clear not to become a party to the

treaty.’’69 This rule establishes a connection between the obligations of a

signatory and ratification. The discussion so far suggests that it would

be preferable to simply provide that signatories must refrain from acts

that defeat the object and purpose of the treaty (the first clause of article

18[a]) without requiring that they ‘‘intend’’ to become a party.

Two observations may explain why the Vienna Convention on the

Law of Treaties retained the implicit requirement that a state intend to

become a party when it signs. First, allowing a state to simply sign an

agreement without ratifying it expands that state’s choice set. This is good

for the state, but need not be good for states as a group. In some cir-

cumstances, it will be preferable from a systemic perspective to require

that states either join the treaty or remain entirely outside of it. By re-

moving the option of partial participation (signing without ratifying) this

strategy can increase the number of states that join. The Vienna Conven-

tion on the Law of Treaties, then, may reflect a judgment that it is better

overall to force states to choose between full participation and nonpar-

ticipation than to give them the option of signing without ratifying.

In some instances, for the reasons discussed, it may be better to

allow for partial participation, which raises the second possible expla-

nation for the existing language in the Vienna Convention on the Law of

Treaties. The rules governing signing are default rules. States could create

different rules in a particular treaty. This implies that any inefficiencies

the existing default rules generate cannot be larger than the transaction

costs of changing them. There is, therefore, a limit to the costs that can

be attributed to undesirable signing rules. From this, one can infer that

whatever the imperfections in the rules governing signature and ratifi-

cation, they impose only modest costs on states.
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Conclusion

I
nternational agreements cover many different substantive issues and

come in many different forms. To understand the way states ex-

change promises with one another, however, requires some sort of

framework within which to analyze this behavior. Though states have

many objectives when they make agreements, rational states are able to

assess the value of any particular agreement and compare alternative

agreements to one another. In other words, they can calculate the payoff

they receive from agreements, and then select the available agreement

that maximizes that payoff.

It follows that all the choices states make when they negotiate an

agreement are part of the effort to get the greatest possible benefits.

Though this may seem obvious, it has important implications for how

we think of the resulting agreements. It allows us to understand more

clearly that form and substance are closely connected. More stringent

substantive provisions increase the burden placed on states, but so do

credibility-enhancing formal provisions. This is so because what mat-

ters to the state in the end are the costs and benefits of behavior. Both

tougher substantive terms and stronger formal terms increase the costs

of certain behaviors. States seeking to maximize the benefits of an

agreement, then, are able to trade off substance and form to maximize

the value of the agreement.

One of the ways states trade off substance and form is by choosing to

enter into soft law agreements. These agreements represent less of a

commitment than treaties, and at times offer a higher payoff to states.

They are, nevertheless, agreements. They are intended to, and in fact

often do, influence state conduct. Furthermore, the Three Rs of Com-

pliance make both treaties and soft law effective. Because the same forces

are at work for both types of agreement, it makes sense to study them

using the same tools and at the same time. Soft law is not and should not

be considered something apart from other forms of international law. It

should instead be recognized as one option on the spectrum of com-

mitment that states face.

With respect to the substantive terms of agreements, it is difficult

to draw precise conclusions at this level of generality about what one

should expect beyond what the discussion about trade-offs between

form and substance implies. It is possible, however, to gain some sense

of how states will choose the scope of an agreement. In general, states
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prefer agreements that are narrower rather than broader in scope. In-

corporating more issues increases the transaction costs of negotiation

and makes it more difficult to take advantage of specialized expertise.

But beyond a certain point, a narrower agreement will fail. This may be

because it is too narrow to effectively constrain states, because additional

topics must be included in the negotiation in order to construct trans-

fers necessary to reach agreement, or because increased scope leads to

economies of scope. Needless to say, it is not possible to make strong

predictions about the scope of a given agreement without more detailed

information about the context, but when that information is available,

this analysis can help us to anticipate and understand why a particular

set of issues is or is not addressed within a single agreement.

This chapter also sheds light on membership in international agree-

ments. There is an incentive for states to increase membership up to the

point where the parties capture all relevant externalities. This effort may

be frustrated, however, by states that are unwilling to join on terms that

other parties can accept or because a subset of all affected parties can

form their own agreement and capture the benefits of cooperation while

imposing negative externalities on excluded states. Membership also

interacts with substance, in the sense that strong substantive terms may

reduce membership. States, therefore, will sometimes trade off substance

for membership (or vice versa) in order to maximize their payoffs.
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5

Customary International Law

O
ur basic theory of compliance is relatively easy to apply to con-

sensual agreements such as treaties and soft law. Through an

exchange of promises, states and their representatives make explicit

pledges of reputational capital, establish reciprocal commitments, and

identify situations in which retaliatory actions may be taken. Because

the states themselves control the form and content of their promises, they

can specify every aspect of the commitment. They can, for example, in-

dicate how much reputation they wish to stake on a particular promise.

One important source of international law, however, does not op-

erate based on this sort of explicit consent. Customary international law

(CIL) arises more organically out of the actions of states. Can we un-

derstand CIL within the book’s theory of international law, or is it

somehow a distinct legal institution that requires some wholly separate

theory and explanation? This chapter describes how the theory of com-

pliance developed in this book is able to make sense of CIL. Like soft law

and treaties, the force of CIL arises from states’ desire to protect their

reputations and the threat of reciprocal noncompliance or retaliation by

other states.

Though CIL is often criticized, and occasionally said to be irrele-

vant, a coherent theory of CIL is important to an understanding of

international law for several reasons. First and foremost, CIL is foun-

dational, both as one of the twomain traditional sources of international

law and as the basis for obligations that undergird the entire interna-

tional legal system, such as the rule that treaties must be obeyed. Second,

a good deal of universal law comes in the form of CIL. Although treaties

have taken over some areas of law that were formerly governed exclu-

sively by custom, CIL continues to play a role in such crucial areas of law
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as state responsibility, state immunity, jurisdiction to apply law, foreign

direct investment, and human rights. Where treaties do exist in these

areas, rules of CIL can make obligations binding on all states, including

nonsignatories. The Vienna Convention on the Law of Treaties, for ex-

ample, codifies much of the customary law of treaties, but it is generally

accepted that these rules apply, through customary international law, to

states that have not joined the Vienna Convention on the Law of Treaties

(including the United States). Some treaties also rely on rules of CIL

in the sense that they incorporate them by reference. For example,

theWTO’s dispute resolution procedures provide that interpretations of

WTO obligations should be ‘‘in accordance with customary rules of

interpretation of public international law.’’1 Finally, CIL provides a set

of default rules that help to order the interactions of states when no

relevant treaty applies.

The development of the theory of CIL requires some adjustments to

the conventional way we understand CIL. Traditional notions of CIL

are heavily doctrinal and largely atheoretical. Some of the standard

views of CIL cannot be reconciled with the theory presented here or any

other theory of rational states. These elements of CIL, therefore, must

be rethought or discarded if we are to understand how CIL influences

states.

The Traditional Definition of CIL

B
efore getting too far along, we should be clear about definitions.

There is a lively debate in the legal literature about the existence or

relevance of CIL, and different authors use different terminology. To

begin with, it is important to understand what traditional international

law scholars mean when they refer to CIL, and how I use the term in this

chapter. For reasons that I will explain, there is some difference between

the two definitions.

The traditional definition of CIL is strictly doctrinal, in the sense

that a particular norm is said to be a rule of CIL if it satisfies a two-part

doctrinal test. The most commonly cited version of this definition is

provided by article 38 of the Statute of the ICJ, which defines CIL

as ‘‘international custom, as evidence of a general practice accepted as

law.’’2 A slightly different formulation is provided by the Restatement

(Third) of Foreign Relations Law of the United States, which defines CIL
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as that ‘‘resulting from a general and consistent practice of states fol-

lowed by them from a sense of legal obligation.’’3

The first element that is said to be necessary for a rule of CIL, then,

is sufficient state practice. The ICJ statute requires ‘‘a general practice’’

and the Restatement requires ‘‘a general and consistent practice.’’ The

second element, sometimes referred to as the ‘‘subjective element,’’ is

known as opinio juris. This part of the test requires that the practice be

accepted as law or followed from a sense of legal obligation.

This traditional definition is problematic in any number of ways, as

is well documented in the literature. The classic critique is D’Amato

(1971), but there are many others. These complaints address both the

practice and opinio juris elements of the foregoing definition, as well

as the practical difficulties with applying it. I will mention just a couple

of the problems with it, which should be sufficient to illustrate why an

alternative approach is needed.

With respect to state practice, there is no agreement on how much

state practice is required to satisfy this portion of the test. It is clear that

it is not necessary for every state to engage in the practice, but beyond

that there is no way of knowing howmany states are required. The same

is true with respect to the duration and consistency of the practice. How

long must it have been going on? It seems to be accepted that a single

inconsistent act is not enough to undermine a claim of consistent state

practice, but it is unknown how much inconsistency is sufficient. Fur-

thermore, there is no agreement on the question of what ‘‘counts’’ as

practice. At first glance, one might think that ‘‘practice’’ refers to states’

actual actions. This approach, however, is unworkable because states do

not ‘‘act’’ often enough to base a meaningful assessment of practice on

actions alone. But if something other than actions must be considered,

what counts and what does not? One could include statements (defined

somehow) on the grounds that they represent an expression of a state’s

views, but this has the obvious problem that states speak strategically

and will routinely misrepresent their beliefs and intentions. The same

question arises with respect to votes in international organizations,

which are at least arguably more of an act than simple statements. Some

commentators, such as D’Amato, prefer a relatively narrow definition,

whereas others are much more expansive (Akehurst 1974–75). The ICJ

itself has used diplomatic correspondence as evidence of state practice.4

Finally, it is difficult to know what it means to require widespread prac-

tice in a world of close to 200 states. For most problems, many states will
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have no relevant practice, at all in the sense that they will simply not be

dealing with the issue or problem in question. Most other states will

not have any kind of documentation or record-keeping to reveal their

practice, and for those that do, the practical difficulty of collecting and

reading relevant documents from countries with widely divergent legal

traditions and many different languages will create an additional bar to

comprehensive research on practice. As a practical matter, then, the

evaluation of state practice is fairly ad hoc and heavily favors powerful

countries with easily accessible records in a commonly spoken language.

The opinio juris requirement suffers from equally serious problems.

One such problem relates to the way opinio juris is identified. We are

not able to observe states’ sense of legal obligation, and so must rely on

actions and statements. This raises the same basic set of problems pres-

ent with respect to the practice requirement. State actions are more

likely to reflect beliefs (though they may not even do that much) but

are less frequent. Statements are more common but are quite likely to be

made strategically and less reliably offer information about state beliefs.

In addition to the aforementioned problems with the concepts of

opinio juris and practice, the doctrinal definition of CIL is problematic

because it offers little guidance with respect to the relative importance

of the two factors. Some commentators take the position that the prac-

tice requirement is the more important of the two elements, or even

that opinio juris is not required at all if there is sufficient state practice

(Mendelson 1998).5 The most extreme version—in which opinio juris is

not required—is of course difficult to reconcile with the basic doctrinal

definition of CIL that virtually all commentators share, and raises the

problem of how to distinguish ‘‘mere’’ behavioral regularities from CIL.

In contrast, other prominent observers argue that opinio juris is themore

important of the two requirements (Roberts 2001). A focus on opinio

juris is appealing to those who want to expand the set of norms that are

considered CIL. If one can ignore or downplay the practice requirement,

it is possible to argue for the inclusion of any number of moral rights on

the roster of CIL rules. The most conspicuous example is torture, which

CIL is generally said to prohibit, despite its widespread use. This posi-

tion has sufficient purchase among international legal writers that the

CIL rule against torture is reflected in the Restatement of Foreign Re-

lations6 as well as in American case law.7

One particularly flexible interpretation would allow opinio juris and

practice to be traded off against one another. Under this view, if there is
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consistent state practice, less weight is put on the opinio juris require-

ment, and if the practice is less consistent or less widespread, a higher

level of opinio juris is needed (Kirgis 1987).

The foregoing brief discussion should make it clear why CIL is so

often viewed as unsatisfactory. The basic definition has two prongs, but

has failed to clearly define either one or provide guidance on how they

relate to one another. The primary problem with conventional expla-

nations of CIL follows directly from this poorly specified doctrine.

Existing views on the subject are normally based on the foregoing

definition of CIL. Because the definition is incomplete, however, the

resulting debates lack a strong foundation on which to build.

An alternative way of describing the central problem with the tra-

ditional literature on CIL, and the reason the doctrinal weakness is not

addressed more effectively, is that so much of the academic work is

atheoretical. Our understanding of CIL has emerged and evolved over

many years with almost no attempt to provide theoretical underpin-

nings. The wide range of positions on the doctrine of CIL arise in part

because there are no underlying first principles one can turn to in an

effort to resolve these questions.

This lack of a coherent and disciplined theory is a serious problem

for any consideration of CIL. It makes it difficult to address the doc-

trinal problems and fails to explain how CIL might influence state

conduct. As is true in much of the discussion of international law, it is

simply asserted or assumed that CIL binds states in some meaningful

way. Without an explanation of the mechanism through which state

behavior is affected, however, there is no way to understand when states

will comply with these rules and when they will violate them.

The theory of CIL that exists today tends to be viewed with skep-

ticism. The simplest explanation of CIL, and one that enjoyed consid-

erable currency at one time, relied on natural law.8 Defenders of this

approach are difficult to find today. The other possible theory that can

be extracted from current writing on CIL is a consent-based approach.

The notion here is that states are only subject to international law to the

extent that they consent to it. On this view, compliance stems from

consent, though why consent should subsequently generate compliance

is left unexplained.9 Beyond the question of how consent can lead to

compliance, consent is problematic because CIL is, by its nature, not the

product of explicit consent. If consent were required for CIL, a state

could escape the application of a rule by providing evidence that it had
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not consented. Such an approach is inconsistent with existing CIL

doctrine, according to which CIL applies to all states unless they are

‘‘persistent objectors.’’ Persistent objectors are excused from a rule, but

only if they have openly and consistently objected to a rule of CIL from

the moment the rule began to emerge. This high standard implies that

states can be subject to the rule without their consent. This problem has

not been lost on scholars of CIL, and they have responded with the

notion of ‘‘inferred consent.’’ The idea here is that states are assumed

to have consented to a rule unless they object. There is, of course, a big

difference between consenting to a rule and failing to object to it (Byers

1999, p. 143).

An alternative attempt to reconcile CIL with notions of consent

argues that states have consented to a ‘‘secondary’’ rule of CIL formation

under which rules satisfying the aforementioned doctrinal requirements

become binding. The most obvious problem with this approach is the

complete absence of evidence that states have in fact consented to such a

secondary rule. Furthermore, there is no apparent way for an existing

state to withdraw or a new state to withhold its consent. So the rules of

CIL formation, according to this view, apply to all states whether they

support the rules or not. Needless to say, this is a curious notion of

consent, and one that is quite distant from any standard understanding

of the term.

Rational Choice Critics

I
n recent years, a new breed of CIL critics has emerged, led by Jack

Goldsmith and Eric Posner (1999, 2000, 2005). Methodologically,

these critics adopt a rational choice approach much like the one I use in

this book. Their conclusions, however, differ from those I advance here,

in that they dismiss the possibility that CIL can affect state behavior.

To understand the position Goldsmith and Posner take, one must

first take some care in understanding the way they use the relevant

terminology. They accept that certain norms have come to be called

customary international law, but the core of their argument is that this is

simply a label that has no effect on the conduct of states. Put differently,

they acknowledge that behavioral norms arise, but they do not believe

that there is any sense in which ‘‘law’’ affects state behavior. In their own

words:
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Although most international law scholars acknowledge that

states are more likely to violate customary international law as

the costs of compliance increase, they insist that the sense of

legal obligation puts some drag on such deviations. Our theory,

by contrast, insists that the payoffs from cooperation or devi-

ation are the sole determinants of whether states engage in

the cooperative behaviors that are labeled as customary inter-

national law. This is why we deny the claim that customary

international law is an exogenous influence on states’ behavior.

(2005, p. 39)

Implicit in this passage is the view that CIL does not affect the

payoffs of states or, at least, does not do so because it is law.10

The discussion that follows shows that there is no theoretical basis

for the conclusion that CIL cannot have an independent influence on

state behavior. Before turning to that discussion, however, it is worth

considering these critics’ arguments. The simplest claim that CIL does

not matter is a version of the one-shot prisoner’s dilemma discussed in

chapter 2. Because there is no coercive enforcement mechanism, there is

obviously no way to cooperate in such a game. Once the assumption of

a one-shot game is relaxed, however, a theoretical claim that CIL cannot

matter is unsustainable.11

To dismiss the relevance of CIL, then, requires additional assump-

tions about the practice of states. One might, for example, assume that

the number of states in existence is too large to support cooperation

through CIL (Goldsmith and Posner 1999; Olson 1965). The problem

with this assumption is that the number of states required to establish a

rule of CIL is clearly not terribly large (Norman and Trachtman 2004).

Schacter claims, for example, that ‘‘States with navies—perhaps 3 or 4—

made most of the law of the sea’’ (1996, pp. 536–37). Though this may be

an extreme claim, it remains the case that even under traditional in-

terpretations of CIL, a modest number of powerful states have been

responsible for much of the formation of CIL.

Furthermore, the theory of CIL that emerges from rational choice

assumptions does not rely on organized multilateral cooperation in the

development of legal rules or in their enforcement. As developed here,

CIL emerges instead from a process in which individual states develop

beliefs about the reputation of other states and about the norms that

amount to legal obligations. Each state then updates its beliefs about
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other states on the basis of observed behavior. Critically, each state acts

on its own and seeks to maximize its own payoffs. There is no need for

collective action and an increase in the number of states need not reduce

the efficacy of CIL.

Compliance and CIL

I
begin by clarifying the definition of CIL that I use. The question that

is ultimately of interest is how international law affects state behav-

ior. In other words, we would like to know how international law af-

fects state payoffs. In the context of CIL, one major issue is separating

the effect of law from the effect of mere norms. With this in mind, CIL

should be defined as those norms that, because they are considered to be

law, affect state payoffs. Notice that this is a functional rather than a

doctrinal definition, and as such is distinct from the traditional defi-

nitions of CIL. These traditional definitions, putting aside the many

disagreements they engender, identify norms as CIL if they have certain

characteristics (opinio juris and consistent state practice) without much

concern for whether they affect state behavior.

The proposed definition admittedly creates an identification prob-

lem. Because the definition limits CIL to those norms that, because of

their legal status, affect incentives, it does not provide a way to test the

claim that the status of CIL makes a difference to outcomes. For this

reason, it would be preferable to have some other way to determine

when a particular norm is considered a rule of CIL. Unfortunately we

have few, if any, such options. The formation of CIL does not generally

come with some identifiable event, in contrast to treaty signings and

ratifications. Instead, it is formed through the formation of beliefs and

expectations over time, making it difficult, and perhaps impossible, to

identify its creation.

The traditional definition avoids this identification problem by

identifying distinct criteria that are said to bring about a rule of CIL. As

the foregoing discussion points out, however, and as is familiar to

students of international law, this traditional definition does not seem

to correspond with those norms that are commonly thought to be rules

of CIL (e.g., torture) and is sufficiently vague as to undermine any

attempt to identify CIL norms for the purpose of evaluating their im-

pact on behavior.
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To address this identification problem, one might look to the de-

cisions of prominent tribunals such as the ICJ, on the theory that when

they pronounce the existence of a CIL rule, there is a convergence of

beliefs among states. This might allow one to test the proposition that

legal status affects outcomes. This would not suffice as a definition of

CIL, however, since many international norms do not get adjudicated

before any such tribunal—yet they arise through some process.

The identification problem that is built into the definition I provide

here, then, is inherent in the study of CIL and, therefore, unavoidable.

Despite this problem, we can consider how rules of CIL might influence

states; a task to which I now turn.

Having defined CIL as the set of customary norms that affect

payoffs because they are considered ‘‘law,’’ the next step is to identify the

mechanism through which customary rules can affect payoffs. As has

been true in earlier chapters, the key is to recognize that states interact

repeatedly over time. If states interacted in a one-shot game, the absence

of a coercive enforcement system would make it impossible for cus-

tomary legal norms to affect outcomes in a rational choice model. But

when states interact repeatedly over time, violations in one period

generate costs in future periods.

In a repeated game, customary rules can affect behavior in much

the same way international agreements do. A failure to abide by a

rule today signals a willingness to ignore international legal obliga-

tions and thus makes future cooperation more difficult. If a state has a

single reputation that affects all international legal obligations, viola-

tions of CIL rules will have a negative impact on its ability to extract

concessions from others in exchange for its own promises in future

agreements.

If a state has a reputation for compliance with CIL that is separate

from its reputation for compliance with agreements (as seems likely),

this relationship between CIL and treaties will not exist.12 A state that

violates a CIL rule will, nevertheless, face costs as a result.

The costs of violating a CIL rule come about in much the same ways

as they do with respect to treaties. A sense of reciprocity, for example,

supports some CIL norms. If one state fails to honor the rules regard-

ing the treatment of diplomats, other states may decide to cease their

own compliance with respect to the violator’s diplomats. This imposes a

cost on the violating state and, therefore, generates an incentive toward

compliance.
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A violation may also provoke retaliatory action by another state.

A failure, for example, to honor CIL human rights norms may cause an-

other state to impose sanctions in the form of trade measures or some

other form of punishment. The most familiar version of such action

would be retaliation for a failure to protect the rights of an ethnic group

as was the case when international sanctions were applied against South

Africa’s apartheid regime. The imposition of such sanctions may be

costly to the sanctioning state, but as discussed in chapter 2, a state may

nevertheless be willing to sanction a violator to develop a reputation for

being tough on those that violate international law.

Finally, violations of CIL may also impose a reputational cost be-

cause other states will be reluctant to rely on compliance from a state

that has violated CIL rules in the past. Consider, for example, the evo-

lution of sovereign immunity doctrine in the twentieth century. Under

the traditional rule of sovereign immunity, states were completely im-

mune from suit for acts undertaken in either a sovereign or commercial

capacity. After World War II, however, states increased their involve-

ment in commercial activities, and the inability of private parties to seek

legal redress for the violation of commitments by state-owned enter-

prises hurt those enterprises’ ability to operate efficiently. As a result,

states began to adopt a ‘‘restrictive’’ view of sovereign immunity, under

which states were not immune from suit for commercial actions. The

restrictive view had the effect of protecting private parties who con-

tracted with state-owned enterprises in the event of breach by those

enterprises, and therefore of increasing the credibility of the state’s

commercial commitments. Adoption of the restrictive view of sovereign

immunity implied not only that a nation’s domestic courts could hear

cases against foreign state-owned commercial enterprises, but presum-

ably that a state would honor judgments against it in other nations’

courts for actions taken in a commercial rather than sovereign capacity.

This move to restrictive immunity thus involved costly reliance by each

state on other states’ behavior. Any individual state would presumably

be better off under a regime in which it invoked absolute immunity, and

thus refused to pay judgments based on commercial liability, while all

other states adopted the restrictive view, honoring judgments. However,

because states generally found it in their interest to induce reliance on

their promises made in a commercial context, they chose to submit to

liability in foreign courts under the restrictive view.
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The way I have defined CIL, and the way costs come about in

response to violations, blurs the line between legal rules and ‘‘mere’’

norms—at least as compared to traditional definitions under which

there is a sharp distinction between that which is CIL and that which is

not. The ambiguity created by this definition seems entirely appropriate.

Both norms and CIL, after all, encourage states to engage in behavior

that can be termed cooperative, even in the absence of formal sanctions.

Both norms and CIL can affect the payoffs states receive. Both norms

and CIL generate costs for those that do not comply.

If CIL has any impact on behavior because of its status as law,

however, it must be different in some way from norms. There must

be something about CIL that, all else equal, makes it stronger than ‘‘mere’’

norms. In fact, my definition of CIL is such that a norm can only be called

CIL if it has some separate impact as a result of its legal character.

Chapters 1–4 explained how a legal commitment can influence pay-

offs, and focused mainly on agreements. The same approach applies to

CIL. Payoffs are affected when one state adjusts its estimate of another

state’s willingness to comply. Both CIL and mere norms operate in this

way. In both cases, a failure to honor the relevant norm causes other

states to reduce their expectations about the dishonoring states’ will-

ingness to honor the norm in the future, and this generates costs, as

already discussed. The difference between CIL and norms is not the way

they work but rather the magnitude of the consequences. Mere norms

impose relatively modest costs when they are violated. It is understood

that norms have a limited hold on states, and expectations about

‘‘compliance’’ are modest. Rules of CIL, however, come with a height-

ened expectation of compliance. Notice that this is really a definitional

claim. Rules of CIL, by definition, come with a higher expectation of

compliance—that is why they generate higher costs in the event of a

violation. If such higher costs are not present, then there is no sense in

which an obligation affects states. Norms that acquire additional force

because they are legal obligations will be rules of CIL under my defi-

nition. Other norms will not.

All of this means that when a norm comes to be seen as a legal norm,

states’ expectations of compliance increase. This is analogous to the way

the signing of a treaty increases the expectation that a state will comply

with the rules specified in the treaty, even if these reflect existing

norms. In other words, CIL and mere norms occupy different locations

Customary International Law 193



on a spectrum of commitment. States have an incentive to comply with

both, but that incentive is stronger for CIL. It follows the there is no easy

way to distinguish mere norms from rules of CIL. This is the inevitable

result of the fact that both operate in essentially the same way and that

they differ primarily with respect to how states perceive them. Among

other things, this has the unfortunate effect of increasing the challenge of

empirically testing the relevance of CIL.

Opinio Juris

T
he assumptions that states are rational rules out the possibility that a

state complies with a rule of CIL because it somehow feels an ob-

ligation to comply or has a preference for compliance. To the extent that

state behavior is influenced at all, it must be as a result of a change in

payoffs. To understand how behavioral norms that acquire a legal

character can influence behavior, then, we need to consider how the

acquisition of that legal character influences payoffs. I focus initially on

the reputational consequences of a breach of CIL. I discuss the role of

retaliation and reciprocity later in the chapter.

Consistent with the model of state behavior and compliance devel-

oped in earlier chapters, imagine that a state must choose between two

actions. The first is consistent with a rule of CIL, and the second is a

violation of that rule. If the state violates the rule, it faces reputational

sanctions. These sanctions arise as other states adjust their beliefs about

the acting state. In other words, the reputational sanctions come about

only if other states believe that the acting state has violated a rule of CIL

(and reputational benefits come about only if other states believe that

the acting state has acted consistently with a rule of CIL). Only then will

they update their beliefs about the state on the basis of the violation.

From the perspective of the acting state, then, whatmatters is not its own

attitude or beliefs about the rule, but rather other states’ beliefs. If these

other states believe a rule of CIL exists, then actions contrary to that rule

will generate a reputational cost.

This perspective gives us a sensible interpretation of the opinio juris

element. The traditional view of this requirement is that it corresponds

to a ‘‘sense of legal obligation.’’ Existing scholarship, however, fails to

explain how this sense of obligation translates into changed behavior.
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The discussion up to this point shows that when others believe that a

state has a legal obligation, a failure to behave consistently with that

expectation can be costly.

Opinio juris, then, can be viewed as the belief of other states that the

acting state has a legal obligation. When such a belief exists, the state

pays a price if it acts inconsistently with that expectation. This satisfies

our definition of CIL—the beliefs of states generate a legal obligation

that affects payoffs.

Notice that there is no role for consent here. If other states believe

that there is a legal rule, there is little an acting state can do about it. It

can choose to violate the rule, of course, but this brings with it the

attendant reputational costs. Consent is not relevant to the existence or

effectiveness of the rule.

Two other aspects of the foregoing description of opinio juris are

worth noting. First, all states do not have to share the sense of legal

obligation that generates the rule of CIL. In fact, even a single observing

state might believe that a rule of CIL exists. In that case, the decision to

‘‘violate’’ the rule would generate costs, but the costs would be limited

to the reputational impact from a single state updating its beliefs. Se-

mantically, in situations in which the group of states that believes there is

a legal obligation is too small to qualify the rule as general custom, we

refer to it as ‘‘special custom’’ (more on this below). Regardless of the

label, the fact remains that such rules generate incentives for compli-

ance. If even a single state believes that a rule applies, that state may

update its beliefs about the acting state. A rule, therefore, may arise

between as few as two states.

Obviously, if more states have a belief that a legal obligation exists,

the cost of violation will be larger. Nevertheless, the way CIL affects

payoffs can be thought of as largely bilateral. Each observing state up-

dates its beliefs on the basis of its own view of the legal rules. In this

respect, reputational sanctions are much like direct sanctions. Each state

takes individual action against a violator, whether that action takes

the form of direct sanctions or merely an updating of beliefs about the

violating state’s intention to comply with a rule of CIL. Unlike retalia-

tory sanctions, however, reputational sanctions are not costly to the state

imposing them. Rather, they are beneficial to it because they reflect a

more accurate estimate of another state’s behavior, thus permitting

more efficient reliance. Because each state independently updates its
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beliefs in reaction to a violation, multilateral sanctions are possible

without multilateral cooperation.

That said, there remains a collective way in which expectations are

formed. After all, beliefs about the legal rules are not formed in a vac-

uum. They represent conclusions about the collective behavior of states

and its legal implications. For example, a given state may believe that

there is a rule of CIL with respect to diplomatic immunity. In deter-

mining whether or not another state, state B, will comply with a rule of

CIL such as diplomatic immunity, state A will estimate the costs and

benefits facing state B in its compliance decision. Because the costs

facing state B will certainly depend on the beliefs of states generally as to

whether there is a norm, and whether that norm has attained the level of

a rule of CIL, state A cannot help but include the beliefs of other states in

its estimation of whether state B is likely to comply. Thus, state A’s

expectation about state B’s compliance with the rules of CIL governing

diplomatic immunity necessarily depends on what it observes the ex-

pectations of other states to be, even though the reputational sanctions

resulting from what state A believes to be a violation by state B will act

independently of other states.

This theory of how CIL affects states relies on what are termed be-

liefs (or expectations) of states. It is important to note that states can-

not choose their beliefs; these are not policy variables that states can

manipulate to achieve a desired outcome. Rather, a state’s beliefs or ex-

pectations are formed by its interactions with the international com-

munity and reflect its perspective.

Understanding that CIL is the result of the expectations of states and

that these expectations are in turn formed by the interaction of states

and nonstate actors on the international scene helps us to understand

the energy that goes into disputes about CIL. Feuds over the content of

CIL are, in fact, battles to influence the beliefs of states. Human rights

activists, for example, have succeeded in making human rights a part of

the CIL discourse. Thus, in Filartiga v. Pena-Irala, the Second Circuit

held that deliberate torture perpetrated under the color of official au-

thority violated universally accepted norms of the international law of

human rights and created a cause of action in U.S. courts against foreign

nationals.13 And when states debate whether a particular rule of CIL

exists—as was done for many years with respect to the rules governing

expropriation, for example—they are similarly attempting to influence

the beliefs of other states.
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The way CIL affects payoffs makes this ‘‘enforcement mechanism’’

effective in a way other mechanisms cannot be. For example, explicit

punishments such as trade sanctions are subject to a free-rider problem.

They are costly to impose, and thus there is an incentive for each state to

wait for another state to incur the costs of punishing a violating state.

Because the reputational sanctions described are themselves the result of

rational and self-interested actions by states, there is no risk of free

riding.

This discussion of opinio juris leaves open the question of whether a

state can avoid a rule of CIL or at least reduce its force by objecting to it.

Under traditional notions of CIL, the persistent objector doctrine pro-

vides that a state can exempt itself from a rule of CIL by persistently and

openly dissenting from that rule from the time the rule begins to emerge.

The theory presented here does not speak directly to the question of

whether this sort of objection will succeed. It is possible, however, to get

a sense of what would be necessary for a persistent objector to succeed.

The act of objecting can only affect the impact of CIL if it affects the

expectations of states. If objecting is enough to persuade other states

that a particular norm is not a legal norm, at least as it applies to the

objecting state, then the consequences of a violation are reduced and

may even be eliminated entirely. On the other hand, if objecting does

not alter the beliefs of other states, then the persistent objector doctrine

is a fiction.

As a descriptive matter, then, the role of the persistent objector

exception is difficult to judge. What seems likely, though, is that ob-

jecting to what would otherwise be a rule of CIL is itself costly. Objecting

to a rule in a conspicuous way signals a reluctance to be bound by a

norm that is emerging or that has emerged as a rule of CIL. Though this

is not itself a violation of CIL, other states may be reluctant to rely on the

objector’s compliance with the rule and may themselves refuse to

comply when dealing with the objector. It is possible for these costs

associated with objecting to a rule of CIL to be sufficiently large, relative

to costs of actually violating the same rule at some future date, that states

may choose not to become persistent objectors. This conclusion is

consistent with the observation that states rarely make use of the per-

sistent objector exception (Stein 1985).

From a normative standpoint, there is a reason to think that the

persistent objector doctrine is underutilized. To see why this is so, notice

first that in at least some instances CIL will be unable to deter a state
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from taking a particular action. This observation follows from the fact

that CIL is a relatively weak form of law and that states at times face

powerful incentives to violate it. Furthermore, states will sometimes

know that a particular norm of CIL will be insufficient to affect their

behavior—presumably because the state’s other interests swamp any

incentive effect created by CIL. In these instances where CIL cannot

affect behavior, it is inefficient to wait for the state to violate the law and

then to penalize it through formal or reputational sanctions. To the

extent that the sanctions at issue are costly, the punishment is wasteful in

the sense that it has no impact on behavior and no deterrence effect.

Furthermore, to the extent that it is possible to have states declare in

advance that they intend to disregard a particular CIL rule, other states

can adjust their conduct to take this into account, reducing and perhaps

eliminating any costs associated with the violation.

The persistent objector principle allows states that cannot be de-

terred by a rule to exempt themselves from its application and to avoid a

reputational sanction when they act inconsistently with that rule. Fur-

thermore, use of the persistent objector doctrine permits other states to

rely on more accurate expectations about a state’s behavior, because

states that know they will violate a rule provide notice ahead of time

when they object to the rule.

There is, of course, a concern about the opportunistic use of the

persistent objector doctrine by states wishing to selectively avoid the

application of a rule of CIL, but this concern is mitigated by the re-

quirement that states must declare their objection as the rule is forming.

This early declaration of an objection raises the cost of using the doc-

trine by forcing states to announce their objection to the rule generally,

rather than as it applies in specific situations, and thus separates states

that are willing to bear that cost from those that are not.

The foregoing rationale for the persistent objector doctrine suggests

that there are efficiency gains to be had by exempting states that simply

cannot be deterred. The same reasoning suggests that there should be an

analogous exception for states that wish to opt out of a rule after the rule

is in place. A ‘‘subsequent objector’’ doctrine would permit states that

are undeterrable to object to a rule even after the rule has coalesced into

a rule of CIL. This rule does suffer from one problem that the persistent

objector doctrine does not: if states no longer have to declare their

intentions at the time the rule is forming, the danger of opportunistic
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use of the rule increases. To avoid this difficulty, a subsequent objector

doctrine should require that a state object to a rule as soon as the state

has a significant interest in the rule. Under the current doctrine of CIL,

states are bound by a rule that they may have had no interest in objecting

to at the time the rule formed. In this circumstance, however, the failure

to object was predicated not on an intention to comply, but rather on

disinterest. As soon as the state develops an interest in complying with or

violating the rule, the state should be able to declare its intentions. This

would allow the efficiency gains discussed earlier while at the same time

alleviating concerns about opportunistic use.

Similar logic would apply to new states. Under current doctrine,

new states are bound by existing rules of CIL, despite the fact that they

have obviously not had the chance to object to those rules. The theory of

CIL offered here suggests that new states should have the opportunity to

declare their objections to any existing rules of CIL, not out of any

concern about the state having consented to the rule, but because of the

efficiency gains to the legal system as a whole if states are able to escape

sanctions for actions that are undeterrable.14

The analysis also clarifies the relationship between what is known as

‘‘general custom’’ and ‘‘special custom.’’ Under conventional interna-

tional law doctrine, CIL that applies worldwide is known as ‘‘general

custom.’’ It is also possible, however, for CIL to apply to some subset of

states such as, for example, a region. When CIL appears in this form, it

is referred to as ‘‘special custom.’’ If we view CIL as the product of the

beliefs of individual states, it is clear that the doctrinal bright line dis-

tinction between these two forms of CIL makes little sense. As already

mentioned, even a single observing state may believe that a rule of CIL

exists, and that belief generates a (perhaps small) cost for other states. If

more states have this belief, the cost of acting inconsistently with the

perceived rule of CIL increases. One can call such a custom a ‘‘general

custom’’ if enough states share the relevant belief, and special custom

otherwise.

Within the existing literature on CIL, there is a debate about the

possibility of what has come to be known as ‘‘instant custom’’ (Bin

Cheng 1965). As the name suggests, the notion of ‘‘instant custom’’ is

that rules of CIL do not always require any particular period of time to

change but rather can sometimes change instantly. The majority view

among commentators is hostile to the notion of instant custom, and
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with good reason. As long as state practice is a necessary condition for

the establishment of CIL, the changing of a rule necessarily takes time.

Weil has correctly noted that instant custom is ‘‘no mere acceleration of

the custom-formation process, but a veritable revolution in the theory

of custom’’ (1983, p. 435). This is so because instant custom cannot be

reconciled with a definition of CIL that requires consistent state prac-

tice. The ICJ, though it does not require a long period of consistent state

practice, rejects the possibility of instant custom, stating that ‘‘the

passage of only a short period of time is not necessarily . . . a bar to the

formation of a new rule,’’ but:

an indispensable requirement would be that within the pe-

riod in question, short though it may be, State practice . . .

should have been both extensive and virtually uniform . . . and

should moreover have occurred in such a way as to show a

general recognition that a rule of law or legal obligation is

involved.15

Because the practice of many states cannot change instantly, the re-

quirements that practice be ‘‘extensive and virtually uniform’’ and that it

‘‘show a general recognition’’ that a rule exists precludes instant custom.

Under the theory of CIL developed in this chapter, however, practice

plays no role. Once the practice element is discarded (except as evidence

of opinio juris), instant custom is possible. If CIL requires only opinio

juris, then customary rules can change as quickly as opinio juris changes.

And because opinio juris is a set of beliefs, these can change instantly.

Notice that this insight helps to illuminate the role of another contro-

versial aspect of CIL—UN General Assembly resolutions. It is under-

stood that UN resolutions do not act as a form of legislation, but there is

debate about exactly what they do mean. In particular, are they a form of

state practice relevant to the formation of CIL, and can they generate a

rule of CIL? As I will discuss, practice is best considered as evidence of

opinio juris, and to the extent that UN resolutions (or any other form

of speech) provide evidence of opinio juris, it too can be used as evi-

dence. United Nations resolutions may also serve another function. To

the extent that they themselves affect the attitudes and beliefs of states,

it is possible that they are, in fact, able to generate a form of instant

custom.

To illustrate, Bin Cheng examined two UN resolutions pertaining

to outer space—resolutions 1721A and 1962—and concluded that such
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resolutions could be evidence of opinio juris (1965). In essence, he ar-

gued that while General Assembly resolutions lack any legislative power,

the General Assembly performs a function similar to that of a tradi-

tional common-law judge: namely, it ‘‘finds’’ the law that already exists.

Thus, in Bin Cheng’s view, a clear statement by the General Assembly

asserting a principle of customary international law, while it lacks

binding force in and of itself, indicates that the requisite opinio juris is

present. While Bin Cheng believed that the two resolutions he examined

fell short of meeting this standard, this idea can be logically extended

to resolutions that fail to meet his clear statement rule. Because states

impose reputational sanctions independently from one another, state-

ments made during the course of passing a resolution may indicate that

certain states consider a norm to be binding, even if the resolution fails

to clearly indicate that all states so believe. Furthermore, having passed

a resolution that indicates some support for a rule of CIL, states that

formerly did not believe that a rule existed may come to consider them-

selves bound by the rule because they are now more accurately able to

judge what other states expect of them.

State Practice

T
he traditional definition of CIL includes, of course, a practice re-

quirement in addition to the opinio juris requirement. Though all

commentators agree that the requirement exists in some form, there is

considerable disagreement about its precise contours. The failure of the

legal literature to reach consensus on the practice required to create CIL

should not surprise us. Scholarship on CIL (and international law in

general, for that matter) has been largely atheoretical. Without some

theoretical basis on which to debate alternative conceptions of this

requirement, commentators have no common principles from which to

derive conclusions. Their claims, therefore, cannot easily be evaluated.

The rational choice approach I adopt in this book provides the

theoretical foundation necessary to discuss international law, including

CIL, in a systematic way. When we apply this theory to the practice

requirement, however, it turns out that there is no room for practice in

the definition of CIL. Practice may remain relevant, as I will discuss, as

evidence of opinio juris, but it does not itself contribute to the existence

of a rule of CIL.
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This conclusion follows from the foregoing discussion of opinio

juris, which demonstrates that opinio juris, defined as a belief among

states that another state faces a legal obligation, is sufficient to generate a

reputational sanction in the event of a violation and, therefore, sufficient

to affect payoffs. The payoffs are affected because the belief that a legal

rule exists leads states to adjust their beliefs about a violating (or com-

plying) state’s willingness to honor the legal rules. This relationship

between opinio juris and payoffs does not hinge in any way on the actual

practice of states.

Though this discussion explains why practice cannot be part of the

definition of CIL, it does not follow that practice has no relevance to

custom. In particular, practice can serve as evidence of opinio juris. It is,

of course, not possible to observe opinio juris directly, so it must be

inferred on the basis of other evidence. This is true for adjudicatory

bodies (both domestic and international) that must interpret CIL rules,

as well as an individual country that must assess the attitude of other

states towardCIL rules in order to knowwhat rules apply to its actions. If,

for example,Morocco is considering an action that is arguably a violation

of CIL, it will want to know the costs of that action. It will be less costly

for Morocco to take the action if European states view it as legal rather

than illegal. To determine the costs of its action, then, Morocco must try

to determine European states’ beliefs. Because it cannot observe those

beliefs directly, it must rely on other clues. These include statements

government leaders make, reactions to similar actions that other states

have taken, and the practice of European states themselves. The practice

of European states, then, represents valuable evidence as Morocco at-

tempts to determine the rules of CIL to which it is subject.

This understanding of practice helps to resolve debates among

traditional scholars about what should count as state practice. In the

existing literature, it is clear that states’ actions are relevant but the

importance of other types of behavior is unsettled. In particular, there is

no consensus on the question of whether statements count as practice.

Some commentators prefer to limit the notion of practice to physical

acts (D’Amato 1971, p. 88) while others would include not only state-

ments made in appropriately formal contexts but also domestic laws,

resolutions of international organizations, states’ instructions to offi-

cials, and more (Akehurst 1974–75, pp. 5–10).16 As I discussed earlier in

this chapter, the dilemma for evaluating state practice is straightfor-
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ward. States engage in physical actions rarely enough that it is often not

possible to draw credible inferences about state practice from those

actions. Is there a state practice against the use of force? The vast ma-

jority of states refrain from the use of force every day, but this can hardly

be evidence of a meaningful state practice. The failure to use force is

more an omission than an act, and it seems far-fetched to draw con-

clusions from that failure to act. But then how is a traditional interna-

tional lawyer to evaluate the practice element with respect to an alleged

CIL rule governing the use of force? Even the fact that force is sometimes

used need not undermine the claim that such a rule exists, because if

force is used rarely enough then it may simply represent a violation of

the rule, not an erosion of it. When physical acts provide only incon-

clusive evidence with which to evaluate the practice element, it is

tempting to turn to statements. There is no shortage of statements to the

effect that the prohibition on the use of force (subject to exceptions) is a

rule of CIL, including article 2(4) of the UN Charter. The problem with

turning to statements, however, is that states often speak strategically

and there is no reason to think that governments’ statements bear a close

relationship to what they actually believe or do. States almost universally

condemn the use of torture, for example, but it is clear that actions are

often inconsistent with this rhetoric.

Once one recognizes that practice is not itself a requirement for the

existence of a rule of CIL capable of influencing states, the proper way to

interpret practice becomes clear. If practice is used to demonstrate the

existence of opinio juris, then one should obviously give greater weight to

practice that sheds greater light on opinio juris. So explicit state action

that seems contrary to the short-term interests of the state and that is

accompanied by a claim that the state is acting in compliance with a CIL

obligation would represent strong evidence of opinio juris. Similarly,

criticism by one state that the actions of another have violated CIL

norms is credible evidence of opinio juris if the complaining state has no

other reason to issue the criticism. In both these cases, the actions and

statements are more probative because they are costly to the state and

there is no reason, other than CIL, that the state would behave in this

way. Other actions or statements will often be more difficult to cate-

gorize, of course. Speeches given in international organizations, for

example, might offer evidence of opinio juris, but might also be strategic

talk. More generally, actions are likely to carry greater weight than
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omissions.Ultimately, the evaluationof practice (whether acts or speech)

will turn on the extent to which it credibly evidences opinio juris.

Though this inquiry is not simple and considerable vagueness remains,

it is an improvement over the current debate about practice because it at

least explains the role practice plays.

Interestingly, though the doctrinal definition of CIL continues to

include the practice element, it is not unusual for commentators to

overlook that definition when they argue in favor of a particular rule.

The most conspicuous example of this sort of behavior is the already

mentioned claim that there exists a CIL ban on torture. Though it is

generally understood that enough nations use torture to undermine any

serious claim about such a rule satisfying the practice requirement, many

authoritative sources consider torture to be a violation of CIL (Re-

statement (Third) of Foreign Relations Law of the United States, 702(d)

(1987); Filartiga v. Pena-Irala, 630 F.2d 876, 878 (2d Cir. 1980)). This

perception cannot be reconciled with the traditional definition, but is

consistent with the theory of CIL I develop in this chapter. If states

believe that other states have a legal obligation to refrain from engaging

in torture (even if those states engage in it themselves), a rule of CIL can

emerge in the absence of state practice.

Removing the practice element from the definition of CIL clarifies

debates about this sort of modern CIL claim. In particular, a range of

human rights norms (including torture) are now said to be CIL rules.

Without passing on the question of whether these norms are in fact

rules of CIL, the objection that state practice is lacking is clearly in-

sufficient once one recognizes that it is opinio juris and not practice that

affects payoffs and state behavior.

An Example of CIL: Pacta Sunt Servanda

T
o illustrate how CIL works under a rational choice theory, consider

one of the foundational rules of international law, the rule that

treaties are to be obeyed (pacta sunt servanda). Although the notion that

a treaty is ‘‘binding’’ in a way that soft law is not is reflected in the Vienna

Convention on the Law of Treaties, it is also said to be a rule of CIL

and is consistent with my definition of CIL—states expect one an-

other to follow this rule even if, like the United States, they are not party
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to the convention. Because this rule meets my definition of CIL, it is

binding on states in the sense that it imposes costs on states that ignore

the rule.

It is difficult to think of legal obligations that are more universally

accepted than this one. General acceptance of the fact that treaties are

the most formal pledge a state can make seems likely to influence state

behavior and seems likely to do so because of the perception that there is

a legal obligation. It is, after all, precisely this legal obligation that states

call on to lend credibility to their commitments when they sign a treaty

rather than a soft law instrument.

Given that treaties are used as commitment devices, it must be the

case that there is some cost associated with violating that commitment.

In the case of treaties, a violation signals a willingness to ignore the

customary international law that treaties are to be obeyed. By leverag-

ing the legal obligation created by custom, states can make their treaty

commitments more credible. This would not be effective if CIL had no

impact on state behavior.

One might respond that the treaty is simply the way states signal

seriousness, and that a rule of CIL that treaties must be obeyed adds

nothing to this explanation of behavior. But the creation of a treaty does

more than simply signal seriousness. In particular, it usually triggers a

set of domestic law procedures that can be cumbersome for negotiators

and heads of state. If states simply wanted to signal their seriousness,

one can think of many simpler ways to do so that would not require

these domestic procedures. States (or their leaders) could, for example,

enter into agreements printed on red paper when they are very serious,

yellow when they are slightly less serious, and green when they are least

serious. Or they could title the agreement ‘‘A very serious commitment

between the state of X and the state of Y.’’17 States could then enter into

‘‘treaties’’ when they (or their leaders) want the associated features of

treaties, including the aforementioned domestic procedures and the

default rules of the Vienna Convention on the Law of Treaties. This

approach would allow states to separate the seriousness of their com-

mitment from these other issues and, therefore, give them greater

flexibility. The most plausible reason states do not operate in this way is

that the Vienna Convention on the Law of Treaties and CIL require

compliance with treaties, and this rule gives states a greater ability to

make credible commitments.
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CIL and Other International Law

I
f one accepts the interpretation of CIL presented here, there remains

the question of how CIL fits in with the rest of the international

legal landscape. Conventional international legal thinking and schol-

arship presents CIL as a world unto itself, largely unrelated to treaties or

other forms of international commitment. We are left, in this tradi-

tional account, with separate and distinct explanations for CIL, treaties,

soft law, and so on.

The rational choice approach adopted in this book, however, dem-

onstrates that a single theory of international law can encompass the

various forms of international legal cooperation and can do so more

effectively than the traditional approaches. Confronted with a norm of

CIL, states must take into account the fact that there are consequences

for violating that norm. The same basic forces are at work in CIL as in

other areas of international law. On the spectrum of commitment, CIL

occupies a different position—virtually everybody agrees that CIL has

less impact, all else equal, than treaties—but is not a conceptually dis-

tinct phenomenon.

Though treaties surely present a more credible and powerful com-

mitment device, they are costly to negotiate and require all participating

states’ consent. As discussed, no agreement between states is necessary

under the opinio juris requirement of CIL, because reputational costs

depend on the independent beliefs of states, although states’ beliefs may

be formed interdependently.

Customary international law can also emerge through repeated

interactions over time, which gives states another mechanism (in ad-

dition to agreement) tomanage cooperation. In particular, CIL can bind

states without their explicit consent, giving it the potential to help create

cooperation even when the result is not a Pareto improvement. To il-

lustrate, imagine a rule of CIL that generates benefits to states as a group,

but imposes modest costs on one state. To be more concrete, suppose

the rule imposes a cost of 10 on state A but yields a benefit of 50 to all

other relevant states. If consent were required for the establishment of a

rule of law, an agreement on the rule could only come about if the state

for which the rule is costly received some form of transfer payment in

exchange for compliance. Such payments are often difficult to negoti-

ate, and so it may be impossible to reach agreement. If, however, the rel-

evant norm becomes a rule of CIL and if the reputational sanctions of
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violating that rule are larger than 10, all states will choose to comply, and

the higher total payoff will be achieved. The rule still imposes a cost on

state A, but yields benefits to other states that outweigh those costs. In

this example, CIL has allowed cooperation to take place that would not

have been possible through an international agreement.

All of this discussion is a product of theory rather than empirical

investigation. One limit of a theoretical approach is that it does not

speak directly to the strength of CIL and the instances in which it will

affect behavior and outcomes. I have shown that it is possible for CIL to

affect state behavior in a model of rational states, but this does not mean

that it actually does so, let alone that it does so frequently. At least some

of the debate over CIL suffers as a result of confusing the theoretical

question of whether CIL can exist with the empirical question of whe-

ther it does exist.

Because we do not have any reliable empirical evidence about the

actual impact of CIL, virtually all inquiries into CIL, including this

chapter, have focused on the theoretical side. Both sides of the CIL

debate marshal anecdotal evidence to support their claims, but the

conclusions to be drawn from such stories are often themselves subject

to debate, and in any event, one cannot generalize from these individual

accounts.

It is thus important to be clear about what can and what cannot be

shown. There is no doubt that in a model of rational states, it is possible

for a rule of CIL to influence state behavior and to do so because it is

perceived to be a legal obligation.

The next step is to consider, in an admittedly somewhat speculative

way, the force CIL is likely to have on states. One conclusion we can

safely reach is that rules of CIL will have less impact on behavior, all else

equal, than will rules contained in treaties or even soft law agreements.

One key difference between rules that are the subject of an agreement

and CIL is the clarity of the agreement. In most cases, rules of CIL will

be imprecise, and states may disagree as to their content. Agreements, in

contrast, are able to specify states’ particular obligations in an explicit

way. Though there is no denying that international agreements are

always somewhat imprecise, they normally offer greater clarity than do

rules of CIL.

For example, it is generally said that there is a rule of CIL with

respect to transboundary harms, particularly environmental harms. The

ICJ confirmed this in the Nuclear Weapons Advisory Opinion, stating
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that ‘‘the existence of the general obligation of States to ensure that

activities within their jurisdiction and control respect the environment

of other States or of areas beyond national control is now part of the

corpus of international law relating to the environment.’’18 However,

the bounds of this rule are unclear. While liability has been found on the

basis of transborder environmental harm, it is surely not the case that

all, or even most, externalized environmental harms result in liability.19

With severely limited case law available to define the contours of this

obligation, determining what constitutes a violation is largely a matter

of guesswork.

In addition to uncertainty with respect to content, CIL rules are

often imprecise because there is disagreement about whether they rep-

resent legal rules at all. When a state acts, observing states that believe the

action is a violation of the CIL will adjust their beliefs accordingly. This

will impose costs on the acting states, and the threat of this cost rep-

resents a deterrent to the action in the first place. States that view the act

as legal, however, will not update their beliefs. The net result is that the

violation imposes costs, but those costs are smaller as a result of the

disagreement with respect to the content and/or the existence of the rule.

Customary international law is likely to be weak relative to inter-

national agreements for an additional reason. Recall that when a state

violates a norm of international law, the reputational sanction comes

about because future efforts at cooperation become more difficult. This

is most obvious in the treaty context, where one can imagine that past

failures to honor treaties will hamper a future effort to resolve a similar

problem through a treaty. States do not engage in explicit negotiation

about CIL, however, and so the reputational sanctions for a violation

of a CIL rule are more subtle and likely smaller. That is, a violation of

CIL does not compromise a state’s ability to enter into future cooper-

ative arrangements in the way a treaty violation does. It is conceivable

that a CIL violation can harm a state’s reputation even in the treaty-

making context, but, as discussed in chapter 3, it seems likely that there is

some compartmentalization of reputation and that a state’s reputation

for compliance with treaties is substantially independent of its reputa-

tion in CIL.

Other factors affecting the relevance of CIL will be essentially the

same in the CIL context as in the treaty or soft law context. The sanc-

tions for a violation of CIL may take the form of an unwillingness on the

part of other states to rely on compliance with CIL by the violating state
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(reputation), a reluctance on the part of other parties to comply with

that same norm (a form of reciprocity), or the imposition of a direct

sanction (a form of retaliation).

What does all of this add up to? Once again, without empirical

evidence, it is difficult to draw any definitive conclusions about the

importance of CIL. One relevant source of evidence is the behavior of

the states themselves. They and their leaders seem to invest considerable

resources in an attempt to influence perceptions about CIL. To illus-

trate, the European Union claims that the ‘‘precautionary principle,’’

drawn from CIL, governs state behavior with respect to the regulation of

meat and meat products.20 It is difficult to explain why the European

Union would do so if CIL did not influence its payoffs. The same is true

of NGOs,many of which go to great lengths to advance their view of CIL.

For example, HumanRightsWatch, among others,mounted a campaign

to pressure the United States to stop executing child offenders. A central

claim of groups like Human Rights Watch was that the practice of exe-

cuting children was illegal under customary international law.21 It is

hard to explain why states and sophisticated nonstate actors, assumed to

be rational, would invest resources and energy in trying to influence the

perception of others as to the content of CIL if they did not expect such

an investment to affect the payoffs faced by states.

Having said all of the foregoing, I should also note that although

CIL can generate cooperation, there are clearly significant limits to its

ability to do so. Because the reputational sanctions from violation are

likely to have no more than a small effect on a state’s reputation for

compliance with treaties, the real reputational cost is probably limited to

a state’s reputation for compliance with CIL. Indeed, even within the set

of all CIL rules, a state might have several reputations, as discussed in

chapter 3. This suggests that the costs of violating a rule of CIL are likely

to be small, which in turn implies that CIL can only generate cooper-

ation when the gains from violation are small.
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6

Understanding

International Law

T
he study of international law is undergoing a transformation from

a discipline focused on practice and doctrine into one putting greater

emphasis on theory and social science methodology. International law

scholars are rapidly adopting more sophisticated analytical techniques

and applying these tools to study how states use law to promote coop-

eration in our anarchic international system.

This book seeks to contribute to our growing theoretical under-

standing of international law by developing a general rational choice

theory capable of explaining the subject. The basics of the theory are

simple and rely on the three ways a violation of international law can

generate costs for a state (the Three Rs): reputation, reciprocal non-

compliance, and retaliation. A state that does not comply with its in-

ternational legal obligations may suffer because it finds it more difficult

to make credible international commitments or benefit from interna-

tional law in the future (reputation); because other states terminate their

own compliance (reciprocity); or because other states punish it, even

when doing so is costly (retaliation). Each of the Three Rs of Compliance

can increase the costs of violation and, therefore, promote cooperation.

Though both reciprocity and retaliation have a certain intuitive ap-

peal, they each rely on some notion of reputation, as discussed in chap-

ter 2. Reciprocal noncompliance will only follow a breach if the violating

state is unable to credibly promise compliance in the future; and a ra-

tional state has no incentive to retaliate unless doing so helps it to develop

a reputation for punishing violators or helps it end an ongoing violation.

Some forms of international cooperation will feature all of the

Three Rs, but others will feature only one or two of them. Of particular
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note is the challenge multilateral agreements pose for reciprocity and

retaliation. Threats of reciprocal withdrawal of compliance will often

fail to promote cooperation in multilateral agreements because they

lack credibility or are simply inappropriate, as is the case, for example,

in many multilateral human rights and environmental agreements. The

threat of retaliation will often be no more effective at promoting co-

operation because retaliation faces a serious free-rider problem. Of

course, some multilateral agreements and institutions attempt to ad-

dress the free-rider problem. The UN Charter, for example, states that

UN member states will ‘‘accept and carry out the decisions of the Se-

curity Council.’’1 Similarly, article 5 of the North Atlantic Treaty states

that if an armed attack should occur in Europe or North America

against one NATO member, each member agrees to ‘‘assist the Party or

Parties so attacked by taking forthwith, individually and in concert with

the other Parties, such action as it deems necessary, including the use of

armed force, to restore and maintain the security of the North Atlantic

area.’’2 This sort of attempt may help to counter the free-rider problem,

but certainly does not eliminate it. Where neither reciprocity nor re-

taliation is effective, cooperation must rely on reputation.

In contrast to reciprocity and retaliation, reputation can work—

indeed will often work better—in multilateral agreements. Reputational

sanctions are the product of a rational updating of beliefs by non-

violating states, so there are no free-rider or credibility concerns. Fur-

thermore, they come about in a decentralized way without the need for

organization or cooperation among the sanctioning states. Reputation

may work especially well in multilateral agreements if the presence of

many states within the agreement increases the flow of information

regarding the rules and the behavior of states.

Developing a reputation for compliance with international law al-

lows states to capture larger gains from international cooperation.When

states enter international agreements and when they make decisions

about compliance, they take the relevant reputational consequences into

account. Because compliance with international obligations improves a

state’s reputation, an incentive toward compliance is generated. This

incentive toward compliance represents the value added by interna-

tional law.

An immediate implication of this theory is that there is no stark

distinction between agreements that are formal treaties and those that

are not. Though treaties represent a more serious commitment and
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a greater pledge of reputational capital, all else equal, than do other

agreements, this is a difference of degree. All agreements, whether

treaties or not, affect state behavior through the same mechanisms. If

one thinks of an agreement as a tool to constrain states’ behavior, and

if one thinks of the extent to which an agreement ‘‘binds’’ a state as lying

on a spectrum, then the choice of a formal treaty rather than some other

less formal agreement moves the promises made along that spectrum,

but it does not represent a wholly different kind of agreement.

Just as the distinction between hard and soft law is less stark than

traditional international legal scholars have claimed, there is only a

fuzzy line between ‘‘mere norms’’ and customary international law.

Both CIL and norms affect state behavior through the same mecha-

nisms. The key difference is that when a norm comes to be seen as a rule

of CIL, expectations about compliance increase. The costs of violation

are therefore higher, and, all else equal, states are more likely to comply.

The mechanism that generates an incentive to comply with CIL, how-

ever, is essentially the same as that which encourages compliance with

other norms. Relative to other norms, CIL represents a move along a

spectrum and binds a state more thoroughly.

One can also consider the relative force of all of the aforementioned

legal forms. Treaties generally represent the strongest form of interna-

tional legal commitment. This is so for reasons that are familiar to all

students of international law. They are consent based, are reduced to

writing (usually), and are relatively precise representations of each

state’s commitments. They are also understood to be the most solemn

pledge a state can make, which is what we mean when we refer to treaties

as ‘‘legally binding.’’ Soft law has all the same traits, with the exception

that it is a less serious commitment of reputational capital. On the other

hand, CIL is not the product of an individual country’s consent, is

typically unwritten (though it may be codified in a treaty or soft law

instrument), and is often vague. It is true that it is referred to as ‘‘legally

binding,’’ but that label serves primarily to distinguish it from norms

rather than to deliver the reputational implications of a treaty. Cus-

tomary international law is further weakened by the fact that, depending

on the extent to which reputation is compartmentalized, a violation of

CIL comes with a smaller cost than is the case with treaties. That is, a

violation of CIL may only affect a state’s reputation for compliance with

custom—in which case the state’s ability to enter into valuable treaties

will be unaffected. All that said, CIL still has the potential to impact
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state behavior, both because it sets expectations and because a loss of

reputation for complying with custom can be costly for states. Finally, all

observers agree that international norms also affect states. Such norms

are very much like CIL —they lack explicit consent, are unwritten, and

are often vague. In addition, they lack the ‘‘bindingness’’ of custom. As

such, the consequences of failing to honor them, while often real, are less

than is the case for custom.

The foregoing discussion makes it possible to identify a hierarchy of

international law rules, with treaties the most likely to affect behavior,

norms the least, and soft law and customary international law in be-

tween, as shown in figure 6.1.

Of course, this simple representation can be amplified with a host of

relevant details. Treaties, for example, can include dispute resolution or

not (and indeed can provide different forms of dispute resolution), and

can include stronger or weaker monitoring provisions, more or less

burdensome substantive rules, and so on. All these things will affect the

extent to which treaties affect state behavior. Soft law is no different—a

soft law agreement could, in principle, have all the same features. Soft

law agreements themselves also come in an endless variety of forms, such

as memoranda of understanding, informal pledges, detailed written

declarations, codes of conduct from international organizations, and

muchmore. These different forms can also be used to modulate the level

of commitment states make. Among other possibilities, a rule of CIL

may apply to a simple or a difficult cooperation problem, may enjoy the

support of all powerful states or may be opposed by some of them, and

may be more or less controversial (e.g., there is widespread agreement

that the rules in the Vienna Convention on the Law of Treaties represent

customary law, but disagreement remains about whether the precau-

tionary principle—which permits decision-makers to take anticipatory

action to avoid or minimize risks whose consequences are uncertain but

potentially serious, and which has been incorporated into many inter-

national environmental treaties—has become a customary rule). Norms

More Influence

Norms CIL Soft Law Treaties

Less Influence

Figure 6.1
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are subject to similar variations. All these factors, and many more, affect

the ability of a rule to influence states. The relevance of these other

factors implies that the ranking of sources, then, is conditional on all

other factors being equal. There is no claim here that, for example, every

treaty is more effective than every example of soft law. In fact, recog-

nition that these sources lie on a continuum makes it easier to under-

stand why no such claim can be made.

Like any theoretical discussion, this book has made simplifying as-

sumptions. Such assumptions are a necessary part of understanding our

complex world (a 1 :1map is of no use), but it is important to remember

that alternative approaches are possible. The rational choice assumptions

I use throughout the book allow development of a theory of international

law in a relatively organized and disciplined way and help to generate

predictions. Other approaches, however, can usefully add to this model.

Liberal theory can shed light on the relationship between international

law and domestic politics and help us to understand how the competi-

tion among domestic interest groups can generate state preferences.

To give just one example, liberal theory may contribute to our under-

standing of reputation by exploring how (if at all) domestic constituen-

cies punish leaders who violate international obligations. Constructivist

theory may yield insights into how state preferences are formed. The

rational choice model takes preferences as given, but it would enrich

our thinking to have a better grasp on how they come about, how sta-

ble they are over time, and so on. The focus in this book on rational

choice does not imply that these other methods lack value or that a ra-

tional choice model is the only proper approach. Rather it reflects the

fact that developing a theory of international law requires us to make

certain initial assumptions and to stick with them as much as possible.

At times a slavish commitment to assumptions undermines rather than

advances the inquiry, and so even in this book the explicit and inten-

tional reliance on rational choice assumptions is relaxed in a few places.

When one should stick to assumptions and when one should relax them

is more art than science, and reasonable people may differ on the cor-

rect approach. I have tried to remain true to the basic rational choice

assumptions as much as possible and have relaxed them only when some

alternative approach seemed like a critical part of the explanation of some

observed phenomenon such as the use of soft law rather than treaties.

This approach could be criticized as either overly reliant on formal as-

sumptions (and insufficiently willing to introduce alternatives as needed
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to explain observed behavior) or undisciplined (and unnecessarily will-

ing to introduce ad hoc assumptions). There really is no one true way to

balance the benefits of theoretical rigor with the pragmatic application of

theory to facts. The hope here is that being clear about the approach and

as transparent as possible regarding assumptions will enable the book’s

claims to be examined and tested against states’ observed behavior and to

be used for further theoretical inquiry.

Regardless of one’s model of state behavior, a study of compliance

must consider what factors beyond international law might motivate

states to comply. This inevitably brings into play the international re-

lations literature, which is concerned with the question of how states

interact in the international arena. Engagement with the political sci-

ence literature reminds us that international political forces affect state

behavior, including in matters of international law.

The traditional doctrinal categories of international law (treaties,

CIL, general principles of law, judicial decisions, and teachings) offer an

artificially crisp distinction between the legal and the political. That

definition would exclude, for example, the Helsinki Final Act, which

despite the fact that it was negotiated at a high level and takes the form of

a written document, is soft law. But surely that agreement is within the

scope of the study of international law. Or consider the UDHR. This is a

foundational document without which it would be difficult to properly

study subsequent human rights agreements or the human rights system,

yet it is soft law. Surely no student of international law would argue that

it somehow falls outside of the boundaries of what we look at when we

study ‘‘law.’’

How, then, can we distinguish these two examples of soft law from

other practices that do not seem to implicate the same obligation on the

part of states? When Soviet and American dignitaries visited one an-

other, for example, the flags of both countries were often displayed, yet

it hardly makes sense to speak of this practice in terms of an obligation

under international law. The same question can be posed with respect to

the distinction between law and politics. If political compromise can

often be described as soft law, and if (as this book has argued) soft law is

considered part of international law, how can we separate law from

politics? Where does the inquiry of the international legal scholar give

way to that of the political scientist?

Though legal scholars may have reasons to wish for a clear boundary

between international law and international politics, it is clear that no
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such boundary exists. There is no easy or clear way to distinguish in-

ternational law from either politics ormere norms. International politics

affects every international legal obligation, including formal treaties and

CIL, just as it affects quasi-legal agreements (i.e., soft law) and norms.

That does not make international law irrelevant or uninteresting, but it

does require an acknowledgment that other forces are also at work. Put

another way, international law has the potential to influence state be-

havior, but always does so in a political context.

International legal scholars, therefore, have little choice—they must

encounter and engage the world of politics. Law, by itself, is insufficient.

This should not be perceived as bad news for international legal

scholars—in fact, it should not be news at all. Legal scholars have always

recognized that politics matter for international law. The lesson here is

simply that they must address this reality more directly and explicitly.

International law and international relations are similarly inter-

twined when one considers questions of compliance. International le-

gal obligations can affect a state’s actions, but the political payoffs are

always relevant. As I discussed in chapter 3, we cannot even evaluate the

reputational consequences of an action without an understanding of

the nonreputational (including political) payoffs.

All this calls into question many conventional views about inter-

national law. For example, one of the many ways the theory developed in

this book differs from traditional international law scholarship concerns

the question of what it means for a state to be ‘‘bound’’ by international

law. All agree that this means that the state faces a legal obligation. This

book explains that international law may or may not cause a state to

behave consistently with that obligation. Some international legal rules

will have greater ‘‘compliance pull’’ than others and in that sense can be

said to be ‘‘more’’ binding. This is contrary to claims made in traditional

international legal scholarship to the effect that all rules of international

law are all ‘‘equally binding’’ (Shelton 2006, p. 321). For the latter view to

be accurate requires that the word ‘‘binding’’ be synonymous with

having a legal obligation. It cannot be understood to qualify the power of

that legal rule to influence states. It is more useful to think of bind-

ingness as a characteristic that can vary over some range, with greater

bindingness corresponding to legal rules that have a stronger impact on

states.

Having said that international law can be understood using this

theory, I must hasten to add that this book has barely scratched the
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surface of what we can learn from the theory of international law. It does

not attempt to address every aspect of international law; no book could

do so. For example, I have intentionally avoided a focus on any one

substantive issue, despite the fact that there are important differences

among the areas of trade, environment, human rights, use of force,

laws of war, investment, and the many, many other areas where inter-

national law is applied. Nor have I attempted to engage any more than a

handful of specific legal rules. Virtually any international law rule or set

of rules could be analyzed through the rational choice model laid out in

this book, and doing so would further advance our understanding of

international law. Nor have I sought to contribute to the important and

ongoing empirical debate about the impact of international law. It

should be clear to everyone interested in international law that there is a

critical need for empirical evidence on when and how international law

affects state behavior.

What I do try to do in this book is lay the foundation for a theory of

international law. Better theory will help us make better decisions about

how and when to use international law and will give us a better sense of

when it can be effective.
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11. Cooperation can be achieved as long as 100R > 120þ 80R, or simplifying,

R > 6. Recalling that R¼ (1þ r) / r, there can be cooperation as long as

(1þ r) / r > 6, which is equivalent to r < .2.

12. See Axelrod (1984, pp. 126–132); Oye (1986, pp. 16–18); Koremenos et al. (2001).

13. Vienna Convention on the Law of Treaties, art. 60.

14. Treaty Between the United States and Great Britain Relating to Boundary

Waters Between the United States and Canada, Jan. 11, 1909, U.S.-Can., 36

Stat. 2448 (hereafter Boundary Waters Treaty).

15. The treaty provides two dispute resolution provisions. Article 9 provides that

disputes shall be referred to the International Joint Commission established

by the treaty, but the decisions of the Commission ‘‘shall not be regarded as

decisions of the questions or matters so submitted either on the facts or the

law, and shall in no way have the character of an arbitral award.’’ Article 10

provides that disputes can be submitted to the Commission for a decision,

but this requires the consent of both parties.

16. Treaty Banning Nuclear Weapons Tests in the Atmosphere, in Outer Space

and Under Water, Aug. 5, 1963, 14 UST 1313, 480 UNTS 43.

17. Treaty on the Non-Proliferation of Nuclear Weapons, opened for signature

July 1, 1968, 21 UST 483, 484, 729 UNTS 161, 169.

18. The use and impact of retaliation is not limited to the legal context, of

course, but for my purposes it is sensible to focus on that situation.

19. Michael R. Gordon, ‘‘Clinton Considers a Tougher Policy to Halt the Serbs,’’

New York Times, April 17, 1993, A1F.

20. Brazil–Export Financing Programme for Aircraft (WT/DS46/AB/R), Aug. 2,

1999, Brazil–Export Financing Programme for Aircraft, Recourse to Arbi-

tration by Brazil Under Article 22.6 of the DSU and Article 4.11 of the SCM

Agreement, Aug. 28, 2000 (hereafter Brazil–Aircraft [22.6]).

21. Brazil–Aircraft (22.6), para. 92.

22. See, for example, International Law Commission, Responsibility of States for

Internationally Wrongful Acts, ch. IV.E.1, U.N. GAOR 56th Sess., Supp. No.

10, U.N. Doc. A/56/10 (November 2001).
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23. One might add the European Court of Justice to this list. Because of the

peculiar structure of the European Union, however, I put this sort of Eu-

ropean cooperation to one side. As explained in chapter 1, cooperation

among EUmember states and the European Court of Justice is, in some ways,

more akin to cooperation among the states of the United States than that

among other sovereign states. I also omit the International Criminal Court

because its focus is on the prosecution of individuals rather than states. Rome

Statute of the International Criminal Court, art. 1. I include the European

Court of Human Rights because its jurisdiction extends beyond the Euro-

pean Union.

24. Convention on the Prohibition of the Development, Production, Stock-

piling, and use of Chemical Weapons and on their Destruction (Chemical

Weapons Convention), 1974 UNTS 3, A/RES/47/391.

25. The Security Council has the authority, in principle, to authorize the use of

force and could presumably do so to enforce some decisions of international

courts. In practice this sort of enforcement does not take place, and even if it

did, the Security Council itself does not have an enforcement arm and so

would have to rely on individual states to take action.

26. In practice, advisory opinions from the ICJ sometimes do, notwithstanding

their advisory status, assign blame and impose reputational costs on a state.

The most obvious example of this is the Advisory Opinion on Israel’s Wall,

in which the ICJ concluded, in an advisory opinion, that Israel had violated

international law in its construction of a security wall in the occupied Pa-

lestinian territories. See Legal Consequences of the Construction of a Wall in

the Occupied Palestinian Territory, 2004 I.C.J. 131 (July 9).

27. Chayes and Chayes (1993, 1995) reach the same conclusion, though they use

different assumptions and rely on a different causal mechanism.

28. Posner and Sykes (2006) provide an economic analysis of state responsi-

bility.

29. Draft Articles on Responsibility of States for Internationally Wrongful Act,

53 UN GAOR Supp. (No. 10) at 43, U.N. Doc. A/56/10 (2001).

30. Chorzow Factory (Germany v Poland) (Jurisdiction) [1927] PCIJ (ser A),

No. 9.

31. In fact, the Antarctic Treaty itself contains only a reference to ‘‘living re-

sources,’’ a phrase that suggests that the parties drafting the treaty were more

mindful of the economic benefits to be derived from exploiting Antarctica

than of the preservation of its environment. For more on the evolution of

environmental protection under the Antarctic Treaty, see Blay (1992).

32. One could include in the list of ‘‘commitments’’ made by states a number of

other acts that do not amount to agreements. These might include, for ex-

ample, unilateral declarations, votes in international organizations, domestic
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policy decisions, and so on. These have a more tenuous connection to this

discussion of international law and so are put aside for the moment. They

also raise an important question about where international ‘‘law’’ ends and

‘‘politics’’ begins, which I address in chapter 6.

33. Art. 51 states: ‘‘The expression of a State’s consent to be bound by a treaty

which has been procured by the coercion of its representative through acts or

threats directed against him shall be without any legal effect.’’ Art. 52 states:

‘‘A treaty is void if its conclusion has been procured by the threat or use of

force in violation of the principles of international law embodied in the

Charter of the United Nations.’’

34. See Abbott (1996a, 1996b). Bronkers (1999, p. 548).

35. Goldsmith and Posner (2005, p. 87). (‘‘[W]e are skeptical that genuine

multinational collective action problems can be solved by treaty.’’)

36. One might challenge the notion that parties to a human rights agreement

benefit from the compliance of other parties to the agreement. I put that

issue to one side for the purposes of this example.

37. The 1994 agreement is the Agreed Framework Between the United States of

America and the Democratic People’s Republic of Korea, October 21, 1994.

38. Treaty on the Non-Proliferation of Nuclear Weapons, opened for signature

July 1, 1968, 21 UST 483, 729 UNTS 161.

Chapter 3

1. See, for example, Huth (1988); Nalebuff (1991);Walter (2006b); Press (2004–5);

Powell (1990).

2. For example, Downs and Jones say: ‘‘No detailed justification of the tradi-

tional theory of reputation exists in the literature’’ (2002, p. 100).

3. My rational choice approach assumes that states care only about their own

payoffs, but one can accommodate a concern for others by including that

concern in the state’s utility function. Though admittedly ad hoc, it is a

possible way to account for other-regarding behavior by states.

4. I put aside for the moment how actions in one area might affect reputation

in other areas.

5. Goldsmith and Posner (2005, p. 103). (‘‘[T]here are methodological reasons

for resisting the assumption that states incur a reputational cost when-

ever they violate a treaty. . . . Once one makes that assumption, it becomes

more difficult to explain why some treaties generate more compliance than

others.’’)

6. Treaty on the Non-Proliferation of Nuclear Weapons, opened for signature

July 1, 1968, 21 UST 483, 729 UNTS 161.
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7. For a brief account of the history of the development of South Africa’s

nuclear project, see Spence (1984).

8. Bayesian updating is simply the rational adjustment of existing estimates

based on new information. Bayes’s rule can be formally stated as follows:

P(C | E)¼ [P(C) P(E | C)] / P(E), where C denotes compliance with inter-

national law, E denotes new evidence such as observed compliance or ob-

served violation, P(C) is the probably of compliance, P(E) is the probability

of observing a given outcome, either compliance or violation, and P(E | C)

and P(C | E) are conditional probabilities. Bayes’s rule allows parties to es-

timate the future likelihood of an event on the basis of new information,

P (C | E), as the product of their prior belief about the likelihood of that

event, P(C), and the ratio of the probability of observing evidence in favor

of that belief conditional on the belief being correct, P(E | C), and the total

(or marginal) probability of observing evidence in support of the belief,

P (E). In an iterative context, the estimated probability becomes the prior

belief in the next round of updating.

9. The debate about the status of customary international law in the investment

area is a longstanding one that I do not attempt to resolve here. My thoughts

on this debate are presented in Guzman (1998b).

10. A. N. Sack (1927), in his treatise on public debt, contends that ‘‘odious debt’’

accumulated by a repressive regime and used for illegitimate purposes need

not be repaid by successor regimes. In practice, the idea of odious debt has

never been consistently applied (see Great Britain v. Costa Rica). Further-

more, the Russian Revolution predated this argument by some 20 years.

11. Downs and Jones reach a similar, though more tentatively stated conclusion:

‘‘the impact of reputation on [new states’] fortunes may be far greater than

for more established states’’ (2002, p. 113).

12. According to Sagan, ‘‘during the debate in Kiev, numerous pro-NPT Ukrai-

nian officials insisted that renunciation of nuclear weapons was now the

best route to enhance Ukraine’s international standing’’ (1996, p. 81).

13. I discuss the extent to which a state’s reputation is compartmentalized by

issue area (or in other ways) later in the chapter.

14. Uncertainty about nonreputational payoffs will also reduce the degree to

which violations that are expected strengthen an existing reputation. Ima-

gine that a state violates an obligation, and that observing states anticipated a

violation given what they knew about the reputational and nonreputational

payoffs. If they had a high degree of certainty regarding the nonreputational

payoffs, the fact that the violating state behaved as expected reinforces the

prior beliefs about reputation. If there was much more uncertainty about

nonreputational payoffs, there is a greater chance that the estimate of the

acting states’ reputation is wrong (and too low) and that the violation came
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about because the nonreputational payoffs provided a stronger incentive to

violate than the observing states realized. Though the observing state’s es-

timate of the violating state’s reputation is reinforced by the violation, the

uncertainty about nonreputational payoffs reduces the extent to which that

reinforcement takes place.

15. See Helfer (2002).

16. See Amnesty International, ‘‘Unacceptably Limiting Human Rights Protec-

tion,’’ press release, March 1, 1999; http://web.amnesty.org/library/Index/

ENGAMR050011999?open&of¼ENG-GUY.

17. Mutual Defense Assistance Agreement, May 23, 1950, 1 UST 420, TIAS 2071,

81 UNTS 3.

18. General Agreement for Economic Cooperation, December 21, 1961, 12 UST

3229, TIAS 4930, 433 UNTS 269.

19. Agreement for Financing Certain Educational Exchange Programs, October

24, 1963, 14 UST 1510, TIAS 5451, 489 UNTS 303.

20. Sanitary and Phytosanitary Agreement, annex B.1, 2.

21. See, e.g., Agreement Between the Government of the United States of

America and the Government of the Federal Republic of Germany Relating

to Mutual Cooperation Regarding Restrictive Business Practices, 27 UST

1956, signed June 23, 1976, entered into force September 11, 1976. The In-

ternational Competition Network has a website: www.internationalcompe

titionnetwork.org/.

22. For a discussion of this debate, see Guzman (1998b).

23. In fairness, Chayes and Chayes do not emphasize reputation in their book,

and may have simply been referring to a state’s reputation as a shorthand for

its reputation with respect to any particular agreement or situation. Within

the legal literature in general, there has been sufficiently little explicit dis-

cussion of reputation that it would be an overstatement to claim that there is

a person or group advancing the claim that states have a single reputation in

all areas. Even within the political science literature, though there are many

discussions that seem to proceed on the implicit assumption that states have

a single reputation, I am not aware of any explicit claim that states have a

single reputation.

24. The state of the customary international law of investment was in dispute at

the time (Guzman 1998b).

25. This is arguably in contrast to the United States’ attitude toward decisions of

the ICJ where the United States’ record of compliance is fairly poor. It has,

for example, resisted or refused compliance in the case of Military and

Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14 } 188 (June 27); the

Vienna Convention on Consular Relations (Paraguay v. United States of

America); the LaGrand Case (Federal Republic of Germany vs. United States
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of America), 2001 I.C.J. 466 (June 27); and the Case Concerning Avena and

Other Mexican Nationals (Mexico v. United States of America), 2004 I.C.J.

128 (Mar. 31). The latter three cases all deal with U.S. law enforcement

officials’ failures to notify foreign nationals of their right to consular assis-

tance. In Paraguay, the prisoner in question, Angel Breard, was executed in

defiance of an ICJ order for a stay so that the ICJ might hear the case.

Paraguay subsequently dropped the case. LaGrand followed a similar fact

pattern, except that Germany successfully pursued its case against the United

States following the execution of the LaGrand brothers in Arizona. Finally,

following a determination by the ICJ that the United States had violated the

VCCR in the cases of 51 Mexican nationals sentenced to death, President

Bush ordered state courts to give ‘‘meaningful review’’ as a matter of comity

to Mexican nationals who may not have been apprised of their rights under

the VCCR. At the same time, the United States withdrew from the Optional

Protocol to the VCCR, which conferred on the ICJ jurisdiction to hear

disputes. The fate of the 51 Mexican nationals in Avena has not yet been

determined by American courts.

26. ‘‘[T]he reputational implications of noncompliance are narrower and hence

smaller thanmuch of the literature suggests’’ (Downs and Jones 2002, p. S98).

27. Article 80 of the Treaty of Versailles explicitly forbade the unification of

Austria and Germany, without the approval of the Council of the League of

Nations.

28. Geneva Convention Relative to the Treatment of Prisoners of War, art. 126.

29. See, e.g., Douglas Jehl and Eric Schmitt, ‘‘Officer says Army Tried to Curb

Red Cross Visits to Prison in Iraq,’’ New York Times, May 19, 2004, A1.

30. India–Patent Protection for Pharmaceutical and Agricultural Chemical

Products, WT/DS79, May 6, 1997.

31. See Sell (1995).

32. Status Report by India, Addendum, India-Patent Protection for Pharma-

ceutical and Agricultural Chemical Products, April 15, 1999, WT/DS50/10/

Add.4 WT/DS79/6 (1999).

Chapter 4

1. As the authors note, ‘‘[w]e call these ‘conjectures’ to indicate that they

represent generalizations based on a common rational-choice theoretical

framework, although they are not formally derived here; however in pre-

senting the underlying logic of each conjecture we identify close variants that

have been formally derived by scholars working in the rational choice tra-

dition’’ (Koremenos et al. 2001, p. 780).
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2. See Koremenos, Lipson, and Snidal (2001, p. 782); Koremenos (2005, p. 550).

3. Though this discussion considers only international law, it may be possible

for states to diversify the risks they face in other areas as well. If this is true

the assumption of risk aversion is problematic in those areas as well.

4. Convention Against Torture, art. 2.2.

5. I have elsewhere analyzed an application of this notion that states will breach

rather than comply when compliance costs are too high (Guzman 2004).

6. International Standards and Recommended Practices: Personnel Licensing,

International Civil Aviation Organization, Annex 1 (Amendment 164), Con-

vention on International Civil Aviation, December 7, 1944, 61 Stat. 1180, 15

UNTS 295.

7. Convention on International Trade in Endangered Species of Wild Fauna

and Flora, March 3, 1973, 27 UST 1087, 993 UNTS 243 (entered into force July

1, 1975).

8. For an example of a well-crafted public choice analysis in international law,

see Sykes (1991).

9. It is worth noting that this is certainly not the first discussion of how the

problem of modeling domestic activities intersects with the study of inter-

national law. The practical outcome in virtually every analysis has been to

treat the state as a unitary actor, as is done here. Elsewhere (Guzman 2002a,

pp. 900–904) I provide a more detailed discussion of how one can and

should handle public choice issues when writing on international law.

10. Though the illustration used is a bilateral one, it is easy to extend the dis-

cussion to a multilateral context.

11. ICCPR art. 9:1.

12. ICCPR art. 4:1.

13. It is true that compliance with an agreement subject to a valid reservation or

compliance with escape and exit provisions leaves a state in compliance with

its promise, but that fact does not make the promise to perform any more

credible. That is, if it is relatively easy for the promisor to legally avoid

performance, the promisees are less able to rely on the behavior of the

promisor, and so the promise to perform is less credible.

14. One potential response is that customary law is sometimes said to require

not only that states honor their legal commitments but also that they ‘‘make

full reparation for the injury caused by [an] internationally wrongful act.’’

Draft Articles on Responsibility of States for Internationally Wrongful Acts,

adopted by the International Law Commission at its 53rd session (September

2001), Supp. No. 10 (A/56/10), chap. IV.E.1; www.un.org/law/ilc/convents

.htm. It is clear that, for a variety of reasons, this purported rule of cus-

tomary international law should not be viewed as a full substitute for other

credibility-enhancing design elements. There is little evidence that there is a
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practice of complying with a rule of this sort, and so it is not clear that there

is, in fact, such a customary rule. Even if there were such a rule, it would

affect treaties and not other forms of agreement. And if there were such a

rule, one would expect much more use of dispute resolution, since this is the

most sensible mechanism with which to determine the appropriate level of

reparations owed. Finally, the rule advanced in the Draft Articles of State

Responsibility often provides for quite modest compensation and under

certain conditions may demand only ‘‘an acknowledgement of the breach, an

expression of regret, a formal apology, or another appropriate modality.’’

Draft Articles, art. 37.

15. In addition to the problems with flexibility arguments in general, this par-

ticular claim is flawed because dispute resolution does not prevent states

from seeking a negotiated solution. It is true that it may change the threat

points of the two sides, but it in no way prevents negotiation or removes

control of the issue from the states involved.

16. Part of the story in the United States was that the Senate was hostile to a

treaty and it would have been politically difficult for the president to enter

into an executive agreement.

17. Morsink (1999) and Glendon (2001) provide detailed histories of the origins

of the UDHR.

18. An alternative interpretation is that the United States sought broader par-

ticipation in the declaration. This leads to the question of why other states

(the ones that would join a nonbinding agreement but not a treaty) might

care about the choice between hard and soft law, and the answer here is again

reputation.

19. Similar views are expressed in Builder (2000) and Raustiala (2005).

20. I am grateful to Daniel Bodansky for this example.

21. Vienna Convention on the Law of Treaties, art. 1.

22. Note that the discussion here is concerned with agreements that are ‘‘trea-

ties’’ under international law, as opposed to those that are considered ‘‘treat-

ies’’ under the laws of the United States and, therefore, require the advice and

consent of the U.S. Senate. Nothing here addresses the question of when the

president of the United States will opt for a ‘‘treaty’’ under U.S. law or a

congressional-executive agreement. On these issues see Ackerman and Go-

love (1995); Setear (2002); Martin (2003).

23. Rome Statute of the International Criminal Court, July 17, 1998, art. 98(2),

2187 UNTS 90.

24. Reservations of Syrian Arab Republic to the CEDAW Convention; www

.un.org/womenwatch/daw/cedaw/reservations-country.htm.

25. Strictly speaking, the Vienna Convention on the Law of Treaties, art.

56(1), provides that a treaty without provisions governing termination,
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denunciation, or withdrawal ‘‘is not subject to denunciation or withdrawal

unless: (a) it is established that the parties intended to admit the possibility

of denunciation or withdrawal; or (b) a right of denunciation or withdrawal

may be implied by the nature of the treaty.’’

26. United Nations Convention on the Law of the Sea, 1833UNTS 3 (1982), art. 17.

27. United Nations Convention on the Law of the Sea, 1833 UNTS 3 (1982),

art. 25.

28. Koremenos (2005) considers an additional tool to limit the obligations of the

parties to an agreement: the use of duration provisions or sunset clauses. In

her model, risk-averse states prefer temporary agreements to protect against

uncertainty over time. When an agreement sunsets, the parties are then able

to renegotiate it, subject to renegotiation costs. The model predicts that

greater risk aversion, greater uncertainty, and lower renegotiation costs each

increases the probability of a finite agreement. The model relies heavily on

the assumption of risk aversion, which for reasons already given seems

inappropriate in the context of international agreements. If states are as-

sumed to be risk neutral, an increase in uncertainty should not affect the

appeal of agreements of limited duration. The cost of renegotiation when an

agreement sunsets, instead of the cost of renegotiation when it is still in

force, would determine its duration.

29. Rome Statute of the International Criminal Court, opened for signature July

17, 1998, art. 120, 2187 UNTS 90, 155.

30. Vienna Convention on the Law of Treaties, art. 20.

31. Vienna Convention on the Law of Treaties, art. 21. The Human Rights

Committee, established by the ICCPR, has put forward a more radical view

of the consequences of objecting to reservations, at least in the human rights

context. The Committee asserts that ‘‘[t]he normal consequence of an un-

acceptable reservation is not that the [ICCPR] will not be in effect at all for a

reserving party. Rather, such a reservation will generally be severable, in the

sense that the [ICCPR] will be operative for the reserving party without

benefit of the reservation.’’ Human Rights Committee, General Comment

24, UN/Doc. A/50/40, vol. 1, p. 199 (1995).

32. There are, of course, exceptions. The UDHR and various International Labor

Organization Recommendations, for example, address human rights issues

and are not treaties.

33. Art. 34, European Convention for the Protection of Human Rights and

Fundamental Freedoms, 312 UNTS 221 (November 4, 1950).

34. 999 UNTS 171 (1967).

35. 2131 UNTS 83 (October 6, 1999).

36. Art. 22.1, Convention Against Torture and Other Cruel, Inhuman, or De-

grading Treatment or Punishment, 24 ILM 535 (1985).
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37. Art. 44, American Convention on Human Rights, 9 ILM 673 (1970).

38. Art. 14, International Convention on the Elimination of All Forms of Racial

Discrimination, 5 ILM 353 (1966).

39. The causes of action under these agreements also vary in terms of the

available remedies. For example, the Optional Protocol to the ICCPR and

art. 22 of the CAT both allow states to voluntarily submit to the jurisdiction

of commissions established by the respective conventions to receive com-

munications from individuals about violations. However, the commissions

(the UN Commission on Human Rights and the Committee Against Tor-

ture) lack the ability to award relief to the individual should they determine

that human rights violations have actually occurred.

40. See Sims (2004).

41. These broad statements are subject to exceptions, of course, and a more

complete inquiry would have to start by evaluating whether the claim itself

can withstand careful scrutiny. The Basel Accord, for example, includes at

least modest reporting and monitoring provisions; and the Financial Action

Task Force, an organization made up of experts from various government

ministries, law enforcement authorities, officials, and bank regulatory agen-

cies, has produced what are called the ‘‘Forty Recommendations,’’ which are

backed up by both monitoring and the potential for sanctions; Simmons

(2000a). The forty recommendations were promulgated in 1990. They can be

found on the FATF website, www.fatf-gafi.org.

42. See chapter 2.

43. The Load Line Convention Between the United States and Canada, Cana-

dian Treaty Series 34/10 (Entered into force July 26, 1934).

44. In formal terms, if the cost C of a treaty is a function of its scope S, I am

assuming that both the first and second derivative of C with respect to S are

greater than zero: C0(S)> 0, and C@(S)> 0.

45. From WIPO website, www.wipo.int/about-wipo/en/pac/index.htm.

46. Agreement Between the Government of the United States of America and the

Government of Canada Regarding the Application of Their Competition

and Deceptive Marketing Practices Laws, August 3, 1995, U.S.-Can., rep-

rinted in Trade Regulation Reporter (CCH) 4, par. 13, 503.

47. Canada–United States: Memorandum of Understanding on Administration

and Enforcement of Securities Laws, 27 ILM 410 (1988).

48. Treaty on Extradition Between the United States and Canada of December 3,

1971, 27 UST 983.

49. North American Agreement on Environmental Cooperation, September 14,

1993, 32 ILM 1480.

50. For example, article II of GATT provides that states will not raise tariffs

above the level agreed to on their negotiated schedules.
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51. For example, GATT arts. IX and XIII address nontariff barriers.

52. Agreement on Subsidies and Countervailing Measures.

53. GATT, art. XX, for example, provides the primary list of exceptions to GATT

obligations.

54. Among these are the Agreement on Sanitary and Phytosanitary Measures,

the Agreement on Safeguards, the Agreement on Agriculture, the Agreement

on Implementation of Article VI of the General Agreement on Tariffs and

Trade 1994 (the ‘‘Antidumping Agreement’’).

55. Convention between the Government of the United States of America and

the Government of the United Kingdom of Great Britain and Northern

Ireland for the Avoidance of Double Taxation and the Prevention of Fiscal

Evasion with Respect to Taxes on Income and on Capital Gains, July 24,

2001, as amended by a protocol signed July 19, 2002; entered into force

March 31, 2003.

56. Elsewhere I make a similar claim about negotiations in the competition

policy context (Guzman 1998a).

57. The TRIPs agreement was just one part of the very complex Uruguay Round

negotiations, so the foregoing description is necessarily a highly simplified

version of what took place. It is, however, broadly consistent with most

commentators’ views.

58. I refer here to what they term conjectures S1 and S2.

59. For example, the WTO case China–Value-Added Tax on Integrated Circuits,

WT/DS309, addressed the GATS agreement as well as the GATT and China’s

accession to the WTO; Turkey–Certain Import Procedures for Fresh Fruit,

WT/DS237, dealt with Agriculture, GATS, GATT, Licensing, and the Sani-

tary and Phytosanitary Measures Agreement.

60. I put to one side the primary exception to this rule, which is the Security

Council’s ability to adopt resolutions that are binding on all states.

61. This is something of a simplification, because the negotiations themselves

(or events leading up to them) may cause the status quo to be unavailable

going forward. So, for example, negotiations carried out in the shadow of a

credible threat to withdraw from an existing agreement need not generate an

outcome better than the status quo for all parties. Such negotiations only

need to generate an outcome better than the no-agreement alternative.

62. International Convention on the Protection of the Rights of All Migrant

Workers and Members of Their Families, G.A. Res. 45/158, U.N. GAOR, 45th

Sess., Supp. No. 49A, p. 261, U.N. Doc. A/45/49 (1990) (entered into force

July 1, 2003).

63. It is conceivable that some other purpose might be served, including de-

livering a political message to domestic constituents and changing global

perceptions about acceptable human rights practices.
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64. To be somewhat more precise, as the positive externalities from the pro-

duction of the good grow less concentrated, the incentive to free ride in-

creases.

65. Vienna Convention on the Law of Treaties, art. 60.2.b. A breach by one party

only allows another party to suspend the operation of the treaty with respect

to itself if the breach ‘‘radically changes the position of every party with

respect to the further performance of its obligation under the treaty’’; art.

60.2.c.

66. In their conclusion, Koremenos, Lipson, and Snidal acknowledge that their

initial conjecture about membership was not borne out by the case studies

included in Koremenos et al. (2001). They attribute this failure to find

support for their conjecture to the fact that exclusion is rarely used as a

punishment for noncooperators.

67. Other treaties signed but not ratified by the United States include the Bio-

diversity Treaty, the Comprehensive Test Ban Treaty, the Convention on the

Rights of the Child, and the Convention on Race Discrimination in Em-

ployment.

68. Vienna Convention on the Law of Treaties, art. 18.

69. Vienna Convention on the Law of Treaties, art. 18(a).

Chapter 5

1. Understanding on Rules and Procedures Governing the Settlement of Dis-

putes, art. 3.2.

2. Statute of the International Court of Justice, art. 38(1)(b).

3. Restatement (Third) of Foreign Relations Law of the United States, 102(2)

(1987).

4. Right of Nationals of the United States of American in Morocco, 1952 I.C.J.

Reports 176, 200.

5. Mendelson writes: ‘‘It is not necessary to demonstrate the presence of the

subjective element in all, or perhaps even most, instances’’ (1998, p. 250).

And ‘‘where there is a well established practice, the Court and other inter-

national tribunals, not to mention the States themselves, tend to conclude

that there is a customary rule without looking for proof of opinio juris’’

(p. 289).

6. Restatement (Third) of the Foreign Relations Law of the United States, sec.

702 cmt. G. & rep. n. 5 (1987).

7. Filartiga v. Pena-Irala, 630 F.2d 876, 878 (2d Cir. 1980) (arguing that torture

is a violation of customary human rights).

8. See Verdross and Heribert Koeck (1983).
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9. Consent is sometimes offered as a general explanation of international law

and compliance. Though the existence of consent is more evident in treaties,

there remains no reason to think that the act of consenting to a rule causes a

state to comply. I have discussed this issue in more detail elsewhere (Guzman

2002b, pp. 1833–1834).

10. Earlier writing by Goldsmith and Posner was more explicit: ‘‘The faulty

premise is that CIL . . . influences national behavior’’ (2000, p. 640).

11. For ease of discussion, I will refer to the claim that CIL has no exogenous

impact on behavior as equivalent to the claim that CIL does not matter. As

mentioned, Goldsmith and Posner do not dismiss the relevance of behav-

ioral norms, but they deny that viewing these norms as legal obligations has

any relevance.

12. Treaties, after all, are a more serious pledge and commitment of reputational

capital. Even soft law agreements are likely to be viewed as different from CIL

for reputational purposes.

13. Filartiga v. Pena-Irala, 630 F.2d 876 (1980).

14. The same logic would also apply to new regimes, but would introduce the

problem of determining when a change in regime is a sufficiently large break

from the past as to provide an opportunity to repudiate existing rules of CIL.

15. North Sea Continental Shelf Case (F.R.G. v. Den.; F.R.G. v. Neth.), 1969

I.C.J. 3, para. 74 (Feb. 20).

16. The majority view among international law commentators would include

a very broad range of statements within the definition of ‘‘practice’’ for

the purpose of demonstrating CIL. The Report of the International Law

Commission to the General Assembly of the United Nations, reprinted in

[1950] 2 Y.B. Int’l L. Comm’n 364, stated that ‘‘[d]iplomatic statements

(including protests), policy statements, press releases, official manuals (e.g.,

on military law), instructions to armed forces, comments by governments

on draft treaties, legislation, decisions of national courts and executive au-

thorities, pleadings before international tribunals, statements in interna-

tional organizations and the resolutions those bodies adopt . . . are all forms

of speech-act.’’ In Rights of Nationals of the United States of America in

Morocco case, 1952 I.C.J. Reports 176, 200, the ICJ appeared to agree with this

approach, using diplomatic correspondence to evaluate a claim of state

practice.

17. Though this sounds somewhat absurd, it is hardly more so than the current

practice by which states sometimes enter into soft law agreements entitled ‘‘a

nonbinding agreement on XYZ.’’

18. Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996

I.C.J. 226, 241–42 (July 8). See also Corfu Channel (U.K. v. Alb.), 1949 I.C.J. 4,

22 (April 9), in which the ICJ said that it is ‘‘every State’s obligation not to
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allow knowingly its territory to be used for acts contrary to the rights of

other States.’’

19. See Trail Smelter (U.S. v. Can.), 3 R.I.A.A. 1905 (1941), finding Canada liable

to the United States for damages done to land and water in the Columbia

River valley by sulphur dioxide emissions from a zinc and lead smelter

located in British Columbia.

20. See WTO Appellate Body Report, European Communities—Measures Con-

cerning Meat and Meat Products, para. 120–125, WTO Doc. WT/DS26/AB/R,

48 (January 16, 1998).

21. See Letter Brief to the Solicitor General on the Domingues Case, Human

Rights Watch, September 24, 1999; www.hrw.org/children/domingues.htm.

Chapter 6

1. UN Charter, art. 25.

2. North Atlantic Treaty, art. 5.
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